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I. Full Opinions
1. Capital Punishment
[22-1(A) KCCR 36, 2008Hun-Ka23, February 25, 2010]

Questions Presented
1. Denial of constitutional review on one of the provisions at issue
because the requesting court's legal opinion that the constitutionality of
the provision is a precondition for adjudication of the underlying case
has no persuasive value
2. The scope of review on constitutionality of capital punishment
3. Constitutional grounds for capital punishment
4. Whether the right to life may be restricted under Article 37
Section 2 of the Constitution (positive) and the restriction on the right
to life infringes the essential aspect of that right (negative).
5. Whether the imposition of the death penalty violates Article 37
Section 2 and thereby infringes on the right to life (negative).
6. Whether capital punishment violates human dignity and worth
articulated in Article 10 of the Constitution (negative).
7. Whether the current law of life imprisonment, which prescribes
only 'nonabsolute life sentence', meaning life sentence with possibility
of mitigation or parole, rather than 'absolute life sentence,' meaning a
life sentence without possibility of parole, is in violation of the right
to equality or the principle of proportionate responsibility (negative).
8. Whether the part stating "the death penalty or life imprisonment
shall be imposed" in Article 250 Section 1 of the Criminal Act is
incompatible with the principle of proportionality or the principle of
equality (negative).
9. Whether the part stating "the death penalty or life imprisonment
shall be imposed" of Article 10 Section 1 of the former Act on the
Punishment of Sexual Crimes and Protection of Victims Thereof
(revised by Act No. 5343 on August 22, 1997, before revised by Act
No. 9110 on June 13, 2008, hereinafter "SCPVA") is in violation of
the principle of proportionality or the principle of equality (negative).
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Summary of Decisions
1. The part concerning 'life imprisonment' in Article 72 Section 1 of
the Criminal Act, which prescribes the requisites for parole, is not
judiciable because it lacks relevance to the judgment of the original
case. The requisites for parole are relevant only at the phase of
implementation after the court's sentencing, rather than at the phase of
original trial proceeding as in this case. Moreover, there is no other
evidence requiring Article 72 Section 1 of the Criminal Act to be
applied in the underlying case.
2. While the final decision on the constitutionality of capital
punishment rests with the Constitutional Court which makes decision
based on the constitutional norms derived from the sources of
constitutional adjudication including the Constitution, the decision
whether to maintain or abolish the statutes recognizing capital
punishment rests with the legislature which, with democratic
legitimacy, can decide based on assessment of the necessity, usefulness
or desirability. This decision is not a matter for the Constitutional
Court's review but a matter of legislative policy.
We cannot hold capital punishment in itself unconstitutional if there
is any case, however small the number may be, where a death
sentence is considered permissible for an extremely heinous crime
under the constitutional order. In such case, the real issue is to
determine the scope and types of crimes to be subject to death
sentence, which can be resolved by constitutional review of individual
provisions of the Criminal Act.
3. Article 110 Section 4 of the Constitution states that even in the
case of a military trial under an extraordinary martial law, the
criminal dependant who is sentenced to death must be guaranteed the
right to appeal in the judicial system. This is based upon the premise
that a death sentence can be enacted by the legislature and imposed
by the court as a criminal punishment. In this regard, our Constitution
- 2 -

seems to implicitly acknowledge the death penalty.
4. Our Constitution does not explicitly enumerate absolute fundamental
rights, and Article 37 Section 2 of the Constitution prescribes that any
kind of people's freedom and rights may be restricted to the extent
that it is necessary to protect national security, public order or public
welfare. Therefore, even if a person's life in an ideal sense is
regarded to have an absolute value, legal assessment on a person's life
can be permissible as an exception, and the right to life may have to
be subject to the general statutory reservation under Article 37 Section
2 of the Constitution. Besides, deprivation of the right to life, which
has its distinct nature incomparable to other rights, always and
inevitably occurs in its entirety since it cannot be partially deprived.
Thus, in an exceptional instance where the deprivation of the right to
life is legitimate, such deprivation shall not be automatically deemed
as an infringement of the essential aspect of the basic right.
5. A. The death penalty is intended to serve several legislative
purposes including crime deterrence by making a psychological threat
on the people, bringing justice through a fair retribution against the
criminals, and protecting society by permanently blocking recidivism of
the criminals. These legislative purposes are legitimate and the death
penalty is a proper means to achieve the purposes.
B. Capital punishment shall be deemed to be a form of penalty
having the strongest crime deterrence effect, considering people's
instinct for survival and their fear of death, as well as the fact that it
deprives the offender's legal interest more than any other imprisonment
penalty such as life sentence without possibility of parole. In case of
the most atrocious crime, a life sentence that merely restricts the
offender's personal liberty is not proportionate to the responsibility of
the offender. Likewise, imposing a life sentence may not accord with
the sense of justice for the victim's family and the public. In this
regard, it cannot be ascertained that there exists any other penalty
which has the same effect as capital punishment in accomplishing the
legislative purpose of crime deterrence. Thus, capital punishment does
not violate the principle of the least restrictive means.
- 3 -
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On the other hand, the possibility of the court's misjudgment in
death penalty cases must not be the basis to contend that the death
penalty itself is totally impermissible under the Constitution. The
court's wrong decision on a death sentence case must be regarded not
to be a problem of the death penalty system itself, but to be only one
of the problems inherent in the judicial system which can be
alleviated through devising and improving institutional mechanisms,
such as the judicial tier system or appealing process.
C. The imposition of capital punishment is not in violation of the
principle of the proportionality because the law strikes the appropriate
balance between the legal interests concerned. The important public
interests in protecting innocent ordinary people's lives, accomplishing
social justice, and maintaining public safety through the crime
deterrent effect of death penalty ought to be valued not less than the
offender's personal interest in preserving his or her life. Moreover,
because the death penalty in its practice has been limitedly imposed
only for the most serious crimes such as vicious killings of many
people, it cannot be deemed excessive or disproportionate considering
the seriousness of the crime.
6. Article 10 of the Constitution, provision on human dignity and
worth, is not automatically violated only because capital punishment
takes the offender's life, since capital punishment is implicitly
recognized by the Constitution and is not considered to be beyond the
constitutional restraint set out in Article 37 Section 2 of the
Constitution. In addition, the death penalty as a criminal penalty that
accords with the seriousness of the crime and the offender's
responsibility, is imposed on the offender who ignored the warning
posed by the penalty and committed a cruel and heinous crime
anyway. Thus, a sentence of death is a consequence of the heinous
crime committed by the offender on his or her own decision. In such
case, we should not conclude that the death penalty is to treat the
offender as a mere instrument for securing the public interest in
public safety. Additionally, we cannot find that capital punishment is
unconstitutional for infringing on the human dignity and worth of
- 4 -

judges or prison officers just because the judges or prison officers can
feel guilty when they sentence or execute the death penalty.
7. The adoption of an 'absolute life sentence', a life sentence
without possibility of parole, may raise another debate on its
unconstitutionality, while both the purpose of 'absolute life sentence' to
permanently separate the offender from society and the purpose of
'nonabsolute life sentence' can be attained by operating the parole
system under the current criminal law. Thus, it is difficult for this
Court to conclude that the current criminal law not having 'absolute
life sentence' fails to be legitimate and balanced and thus is in
violation of the principle of equality prescribed by Article 11 of the
Constitution or the principle of proportionate responsibility which
requires a penalty to be proportionate to the seriousness of the crime.
8. Murder crime defined by Article 250 Section 1 of the Criminal
Act is a typical criminal conduct of denying human life and may
include heinous and atrocious killing of a person that amounts to an
offence against human dignity in terms of its nature or the severity of
the consequence. Therefore, the statute setting forth the death penalty
or life imprisonment, in addition to imprisonment for more than 5
years, for such crime should be regarded as a necessary means to
protect the life of one or more persons and is not in violation of the
principle of proportionality or the principle of equality.
9. Article 10 Section 1 of the SCPVA prescribes the elements of
the consolidated crime of murder and sexual assault and sets forth the
death penalty or life sentence to be the criminal punishment for the
crime. This Court holds that Article 10 Section 1 can be deemed a
necessary means to protect not only the life of one or more persons
but also their freedom of self determination in matters of sexuality.
The statute excluded the statutory penalty option of imprisonment for
5 years or more, which is available for general murder, for a crime
of murder committed in the course of sex crimes, because the legal
interest in sexual self-determination is additionally infringed due to
sexual crimes. Therefore, the statute at issue does not violate the
principle of proportionality or the principle of equality.
- 5 -
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Concurring Opinions of Three Justices
A. Concurring Opinion of Justice Lee, Kang-kook
In my opinion, the Court, in interpreting the provisions of the
Constitution, has to consider the principles of uniformity and of
consistency in practice in order to handle the conflict between the
right to life guaranteed under Article 10 of the Constitution and the
exception clause of Article 110 Section 4 of the Constitution. The
death penalty is a form of criminal sanction recognized by the
Constitution. However, the scope and application of the death penalty
must be considerably limited since it conflicts with the right to life
the value of which is highly respected. Therefore, the Court should
construe that the death penalty is to be imposed in rare circumstances
when it is unavoidable and that it must serve justice and equity and
be consistent with the principle of proportionality and the principle of
the least restrictive means. If we were to find that the death penalty
is unconstitutional by merely relying on the supremacy of the right to
life as a fundamental right, it cannot be a proper constitutional
interpretation and would only result in a de facto amendment or
distortion of the Constitution.
B. Concurring Opinion of Justice Min, Hyeong-ki
I believe that the death penalty is necessary and reasonable under
the current constitutional order. When the death penalty is imposed,
however, it is necessary to minimize the scope and the types of
crimes subject to capital punishment in order to avoid its potential
misuse or abuse and undesirable consequences and also to overcome
the criticism that the death penalty is cruel, irrational, or excessive
punishment. The types of crimes that can be subject to death penalty
must be confined to particular crimes, such as crimes that involve
intentional killing of a human being, cause death in the course of
committing a heinous crime or a crime that has a high likelihood of
resulting in death, or are directly related to the outcome of war or
national security. The legislature should make efforts to improve the
- 6 -

overall capital punishment system by facilitating the public consensus
and looking to the examples of foreign legislation. It should also
repeal the challenged law or provision as necessary.
C. Concurring Opinion of Justice Song, Doo-hwan
There can be exceptional circumstances where, paradoxically, a
person's life must be taken away in order to protect human dignity
and worth of life. Thus, so far as the death sentence is imposed only
for the crimes that infringe human dignity, we cannot consider that
retention of the death penalty per se is a violation of Article 10 of
the Constitution. Nor does it infringe the essential aspect of the
freedom and right, because the mere fact that capital punishment is
included in the statutory penalty options for the crimes that infringe
human dignity does not make the right to life meaningless.
The issue of a great concern regarding capital punishment is not the
existence of capital punishment per se but its abuse or misuse.
Therefore, a complete and thorough review of penalty statutes will be
necessary in order to identify the crimes punishable by death, while
limiting them to cruel and heinous crimes against human dignity. We
also must repeal death penalty for crimes that only involve social or
national legal interests and administer every judicial procedure strictly
and considerately in accordance with the due process of law. All the
criminal procedures, including investigation, trial and execution of
penalty, must be carefully reviewed, refined, and improved to ensure
that the death penalty does not constitute a 'cruel or unusual
punishment' or a punishment that ignores or invades human dignity.
Partial Unconstitutionality Opinion by Justice Cho, Dae-hyen
The right to life has supreme value such that the restraint on the
right should also be made to protect or save a human life of the
same supreme value. Because the death penalty imposed as a
punishment for an already committed crime, however, it is nothing but
retribution for the sake of a legal interest that is already infringed and
does not protect or save the victim's life. Therefore, the capital
- 7 -
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punishment does not satisfy the elements of Article 37 Section 2 of
the Constitution to justify the deprivation of life but only violates the
essential aspect of the right to life. However, we have to conclude
that the Constitution recognizes an exception and permits death penalty
for military trial cases under an emergency martial law, as stated in
the exception clause of Article 110 Section 4 of the Constitution.
Therefore, capital punishment is not unconstitutional when it is applied
to a case that falls into the situations described in the exception
clause of Article 110 Section 4 of the Constitution. For other cases,
however, the death penalty violates Article 37 Section 2 of the
Constitution by infringing on the essential aspect of the right to life
without any legitimate reason.
Dissenting Opinions of Three Justices
A. Unconstitutionality Opinion of Justice Kim, Hee-ok
(1) The background of its introduction and the language itself
indicate that Article 110 Section 4 of the Constitution was drafted to
suppress the statutorily permitted death penalty in order to respect at
least the minimum of human rights. Therefore, the aforementioned
Section should not be construed to be a ground for constitutional
recognition of capital punishment even in an indirect way.
(2) I cannot find capital punishment constitutional because our
Constitution is drafted to reiterate human dignity and worth and
protect the right to life, and thus the death penalty should not be
recognized as a proper means to achieve the legislative purposes.
Likewise, capital punishment violates the principle of the least
restrictiveness because life sentence without possibility of parole might
be able to be used to achieve the same penal effects as capital
punishment. In regard to the principle of balance between legal
interests concerned, capital punishment does not strike the balance of
interests related because other persons' right to life and other important
legal interests, at the time of capital punishment execution, already
come to an end to be taken away without any necessity or emergency
for depriving the offender's life, and also the offender's private interest
- 8 -

in his or her right to life weighs more than the public interest that
may be accomplished through capital punishment. Capital punishment
is based on the premise that it takes the life of a person, who was
arrested after passage of considerable time from the completion of a
serious crime and thereafter has been imprisoned in jail, according to
particularly regulated process. For these reasons, I cannot find capital
punishment to be one of the exceptional instances required for legal
assessment on life, and therefore I conclude that capital punishment
infringes on the essential aspect of the right to life and the personal
liberty.
(3) Capital punishment contradicts with human dignity and worth
enumerated by Article 10 of the Constitution because it treats the
offender merely as an object for revenge or an instrument to be used
for the public interest and prevention of other crimes; it fails to treat
them as a human being, who retains the minimum moral liberty to
self-reflect and rehabilitate themselves under their own responsibility.
In addition, by coercing judges and jail officers, who have to engage
in the administration of the death penalty system as a part of their
official duty, to participate in the planned process of depriving a
person's life regardless of their own conscience as a human being,
capital punishment degrades the judges and jail officers to a mere
instrument for the governmental interest and thereby infringes on their
rights to human dignity and value.
B. Unconstitutionality Opinion of Justice Kim, Jong-dae
(1) The latter part of Article 37 Section 2 of the Constitution is a
provision for restriction on fundamental rights and is composed of a
layered structure with essential and nonessential parts. However, it
cannot be applicable to the right to life because the right to life in its
nature does not have those two separate parts. Thus, in restricting on
the right to life, the former part of Article 37 Section 2 of the
Constitution should be applied, and this Court has to apply the
proportionality standard of review in its decision on whether such
restriction is legitimate.
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(2) At the time of the imposition of a death sentence, the
circumstances where the interest of national security or the victim's
life is weighed against the offender's life do not exist any more. So
long as the government keeps the perpetrator incarcerated in jail, we
can attain the same goal of protecting an individual and the society as
we might attain from the execution of death row inmates. The
imposition of death penalty taking away a person's life for the sake of
crime deterrence as a policy must be in itself deemed to be against
human dignity and worth. Moreover, we have not been convinced that
the death penalty has a greater deterrent effect than life imprisonment.
The present statutory life sentence, however, would not be able to
have the same effect in securing individual life and public safety as
the death penalty would have. Thus, capital punishment should be
abolished under the condition of introducing the most restrictive
imprisonment that removes any possibility of parole or pardon.
C. Unconstitutionality Opinion of Justice Mok, Young-joon (also
unconstitutionality opinion on current life sentence system)
(1) The right to life is a kind of absolute, fundamental right which
cannot be constitutionally restricted, because the right to life,
conceptually or actually, could not be divided into its essential and
nonessential parts. Since a deprivation of life includes a deprivation of
a person's body, an imposition of capital punishment should be
considered as an infringement on the essential aspect of the right to
life and bodily freedom.
(2) Other than the permanent separation of the criminal from
society, I cannot find any other evident contributions that capital
punishment has ever made for the purposes of criminal punishment.
Capital punishment does not appear to be a proper means to achieve
its legislative purposes due to losing its practical effectiveness because
our country has been classified by an international human rights
organization as 'abolitionist in practice.' Besides, the principle of the
least restrictiveness is violated when we preserve capital punishment
even though 'absolute life imprisonment without possibility of parole'
or a reformed limited-term imprisonment can be adopted as an
- 10 -

alternative to replace the death penalty. Moreover, the imposition of
the death penalty does not balance between the public interests and
private interests; while the private interest concerned is the right to
life, which is an absolute and basic right, the public interest
accomplished by the death penalty can be attained, to a considerable
extent, by applying other penalties.
(3) Capital punishment is a direct affront to human dignity and
worth because it executes a death row inmate when he or she has
regained at least his or her own conscience and rationality rather than
when he or she is in a state of the extremely cruel excitement and
evil-mind. The sentence of death also infringes on the right to human
dignity and worth of the persons, who have to administer the death
penalty system as a part of their official duty and are coerced to play
a role in the planned process of depriving a person's life.
(4) Although capital punishment should be abolished due to its
unconstitutionality, we, to replace such death penalty, have to find
practical measures to make the offender permanently separated from
society, such as 'absolute life sentence without possibility of parole.'
We may also need to change the current provisions of the sentencing
guidelines for aggregation of crimes by the same offender, and make
a significant extension of the present maximum years of imprisonment.
This Court, thus, should hold Article 41 Section 1 of the Criminal
Act, which enumerates death penalty as a type of punishment,
unconstitutional. And this Court, at the same time, have to find that
the present statutory provisions on life imprisonment, aggravating
factors for sentencing of concurrent or concomitant crimes, maximum
years of imprisonment, and parole are incompatible with the
Constitution.

--------------------------------------

Parties
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Requesting Court
Gwangju High Court
Petitioner
Oh O-keun
Representatives:
1. Attorney in Charge: Lee Sang-kap and six others
2. Dukso Law Firm
Attorney in Charge: Kim Hyung-tae and two others
3. Dongseonambuk Law Firm
Attorney in Charge: Jang You-shik
4. Saramkwasaram Law Firm
Attorney in Charge: Nam Seung-han
5. Shimin Law Firm
Attorney in Charge: Lee Young-jik
6. Jipyong & Jisung Law Firm
Attorney in Charge: Cho Byung-gyu
7. Hangang Law Firm
Attorney in Charge: Choi Jae-cheon
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Underlying Case
Gwangju High Court 2008Noh71 Violation of the Special Act on
Punishment of Sex Crimes and Victim Protection (Rape and
murder etc.)

Holding
1. Each instant provision at issue, the Criminal Act (enacted by Act
No.293 on September 18, 1953), Article 41 Item 1, each part of 'life
imprisonment' of Article 41 Item 2 and Article 42, the part of 'life
imprisonment' of Article 72 Section 1, the part stating "shall be
punished by death, or imprisonment for life" of Article 250 Section 1,
and SCPVA (enacted by Act No. 5343 on August 22, 1997 and
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revised by Act No. 9110 on June 13, 2008), the part stating "shall be
punished by death, or imprisonment for life" of Article 10 Section 1,
is compatible with the Constitution.
2. The request for constitutional review of the part on 'life
imprisonment' of Article 72 Section 1 of the Criminal Act (enacted by
Act No.293 on September 18. 1953) is denied.

Reasoning
I. Introduction of the Case and Subject Matter of Review
A. Introduction of the Case
1. Petitioner, the defendant in the underlying case, requesting for the
constitutional review in this instance case was charged with murder,
on two separate occasions, of four people including sexual molestation
of three women and thereafter sentenced to death by the first instance
court, the Suncheon Branch Court of Gwangju District Court
(2007Gohap143), in accordance with Article 250 Section 1 of the
Criminal Act and Article 10 Section 1 of SCPVA. In response to the
sentence to death, the petitioner appealed the case to the Gwangju
High Court.
2. While his appeal is pending, the petitioner filed a motion to the
appellate court to ask this Court to have a Constitutional review on
Article 250 Section 1 and Article 41 Item 1 of the Criminal Act and
the appellate court, the Gwangju High Court, on September 17, 2008,
granted the motion and decided to request this case with this Court.
The ground on which such decision was made was that the following
provisions at issue respectively has substantial reason to doubt their
unconstitutionality: the Criminal Act (enacted by Act No.293 on
September 18, 1953), Article 41 (regarding Item 1 death penalty and
Item 2 life imprisonment), Article 42 (except imprisonment for a
limited term, and life imprisonment without forced labor), the part of
'life imprisonment' of Article 72 Section 1(except imprisonment for a
limited term, and life imprisonment without forced labor), the part
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stating "shall be punished by death, or imprisonment for life" of
Article 250 Section 1; and SCPVA (revised by Act No. 5343 on
August 22, 1997, before revised by Act No. 9110 on June 13, 2008),
the part stating "shall be punished by death, or imprisonment for life"
of Article 10 Section 1.
B. Subject Matter of Review
The contested provisions are Article 41 Item 1, each part of 'life
imprisonment' of Article 41 Item 2 and Article 42, the part of 'life
imprisonment' of Article 72 Section 1, and the part stating "shall be
punished by death, or imprisonment for life" of Article 250 Section 1
of the Criminal Act (enacted by Act No.293 on September 18, 1953)
and the part stating "shall be punished by death, or imprisonment for
life" of Article 10 Section 1 of the SCPVA (revised by Act No. 5343
on August 22, 1997, before revised by Act No. 9110 on June 13,
2008). The text of these provisions is as follows;
[The Instant Provisions]
The Criminal Act (enacted by Act No. 293 on September 18, 1953)
Article 41 (Kinds of Punishment)
1. Death Penalty;
2. Imprisonment;
Article 42 (Term of Penal Servitude and Imprisonment without
Forced Labor)
Imprisonment with or without forced labor shall be either for life or
for a limited term, and the limited term shall be from one month to
fifteen years. Provided, however, that it may be extended up to
twenty-five years in case where the aggravating factors exist.
Article 72 (Requisites for Parole)
① A person under imprisonment with forced labor or imprisonment
without forced labor who has behaved himself/herself well and has
shown sincere repentance may be provisionally released by
administrative disposition, provided that the person to be released on
parole has served for the terms as follows: ten years in case of a life
sentence or one-third of the sentenced term in case of imprisonment
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sentence with a definite term.
Article 250 (Murder, Killing Ascendant)
① A person who kills another shall be either sentenced to death, or
sentenced to life imprisonment or sentenced to imprisonment for not
less than five years.
Former Special Act on Punishment of Sex Crimes and Victim
Protection (revised by Act No. 5343 on August 22, 1997 before
revised by Act No. 9110 on June 13, 2008)
Article 10 (Murder and Rape)
① If a person who has committed the crime as prescribed in
Articles 5 through 8, 8-2 and 12 (limited to attempted crimes listed in
Articles 5 through 8 and 8-2) or Articles 297 (rape) through 300
(attempt) of the Criminal Act, kills a person, he or she shall be
punished by either capital punishment or imprisonment for life.
[Relevant Provisions]
(Intentionally Omitted)
II. Arguments of Petitioner and Relevant Authorities
(Intentionally Omitted)
III. Review on the Relevance to the Original Case
A. Regarding 'life imprisonment' of Article 72 Section 1 of the
Criminal Act
The Constitutional Court, in its case law, has recognized that when
a court requests a constitutional review, "the requesting court's legal
opinion on whether a statute as a whole or a statutory provision at
issue satisfies the prerequisite of relevance to the underlying case
should be respected." (B-2 KCCR 308, 321, 96Hun-Ka6, October 4,
1996; 11-2 KCCR 228,235, 98Hun-Ka6, September, 16, 1999; 19-1
KCCR 783, 792, 2006Hun-Ka14, June 28, 2007). The Court, however,
can examine the issue of the relevance to the underlying case on its
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own discretion when the requesting court's legal opinion on the
relevance to the original case is not persuasive at all (5-1 KCCR 226,
239, 92Hun-Ka10, May 13, 1993; 11-2 KCCR 245, 252, 99Hun-Ka1,
September, 16, 1999). The request may be dismissed thereafter if the
Court concludes that there is no relevance to the underlying case.
The part stating 'life imprisonment' of Article 72 Section 1 of the
Criminal Act stipulates that a person under imprisonment, who has
behaved well and shown sincere repentance, may provisionally be
released by the administrative disposition when ten years of a life
sentence has been served. The process of implementing such part is
set out in Article 119 through Article 122 of 'the Act on the
Execution of Sentences and the Treatment of Inmates.'
The parole system is a system where the government discharges an
inmate who has been already sentenced a penalty corresponding to his
or her criminal conduct and proportionate responsibility by the court
where the judge has to recognize the facts on the criminal conduct
and consider other mitigating and aggravating factors for sentencing.
Thus, the provision on parole prerequisite is only relevant at the phase
of the sentence implementation following the court's sentencing rather
than at the phase of the original sentencing as in this case. Moreover,
we cannot find any other evidence requiring Article 72 Section 1 of
the Criminal Act to be applied.
For the foregoing reasons, the outcome of the underlying case or
legal significance of the court's ruling and its effects will not be
affected even if the Court concludes the provision mentioned above
unconstitutional. Therefore, the part of 'life imprisonment' of Article 72
Section 1 of the Criminal Act, one of the provisions requested for the
Court's constitutionality review, is dismissed due to lack of its
relevance to the underlying case.
B. Other provisions at issue
In the instance when the petitioner, the defendant-appellant of the
original case, is found guilty in the underlying case, he is probably
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more likely to be sentenced to death or sentenced to life imprisonment
in light of the gravity of crimes committed in accordance with Article
250 Section 1 of the Criminal Act and Article 10 Section 1 of the
SCPVA. Thus, these provisions and other related parts of the
provisions at issue, the part of 'the death penalty and life
imprisonment' of Articles 41 and 42 of the Criminal Act, can pass the
relevance test for the constitutional review because each of those
provisions can clearly change the conclusion and outcome of the
underlying case.
IV. Review on the merit
A. Whether the part of 'capital punishment' of Article 41 Item 1 of
the Criminal Act is unconstitutional
1. Main reasons for retention of capital punishment and its current
situations
While Article 41 of the Criminal Act recognizes capital punishment
as a type of penalty, the capital punishment is the most severe
punishment because it destroys an offender as a social being by
depriving his or her life. Capital punishment has been opposed on
humanitarian ground and criticized as an undesirable national criminal
policy. On the contrary, capital punishment, one of the oldest
penalties, has been acknowledged as a basic retribution to the
criminals and the most effective means of crime prevention. In our
country, the death penalty has its long history from ancient times
when the 'Kija 8 Jokeumbeop,' ancient Gija Dynasty's 8 prohibitive
laws, had a provision stating that a murderer shall be sentenced to
death, to these days when the Criminal Act and other criminal laws
recognize the death penalty.
The present Criminal Act and other criminal laws have provisions
recognizing capital punishment as a statutory penalty. Twenty-one
provisions of the Criminal Act prescribe death penalty as a statutory
penalty. Among the provisions of the Criminal Act, only one of them,
Article 93 of the Criminal Act, which is a provision that punishes
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treason by levying war against nation or adhering to nation's enemies,
is classified into the 'absolute statutory penalty,' penalty determined
only by law not allowing a judge's discretion in sentencing at all,
while other provisions that define capital punishment as a statutory
penalty allow a judge's discretion in determining the terms of sentence.
In addition, about 20 criminal laws have provisions that include death
penalty as a statutory penalty and some of them are the 'absolute
statutory penalties.'
On the other hand, as of 2008, 105 countries including the United
States, Japan, Taiwan and India still have the death penalty and ten
countries among them abolished it in general crime cases excluding
war crimes. Thirty-six countries of them have not carried out
executions over ten years so far. Worldwide, the number of countries
where capital punishment has been abolished for all of the crimes is
92, including Germany, France, Sweden and the Philippines.
Whereas no execution has been carried out in our country since
December 30, 1997, the courts have continuously sentenced the death
penalty, and this Court, in 95Hun-Ba1 case on November 28, 1996,
made a decision that Article 41 Item 1 (Capital punishment), which
recognizes the death penalty as a kind of punishment, and Article 250
Section 1 of the Criminal Act, which categorized the death penalty as
a statutory penalty, are constitutional.
2. Importance of the right to life and the disputed issues under this
Court's review on constitutionality of capital punishment
Human life is the basis for human existence which is precious and
irreplaceable with any other things in the world. Even though it is not
expressly enumerated in the Constitution, the right to life, derived
from intuitive and natural law based on human instinct for survival
and purposes of human existence, is the most fundamental right and
precondition to all the basic rights set forth in the Constitution (See,
8-2 KCCR 537, 545, 95 Hun-Ba1, November 28, 1996). Therefore,
the right to life has to be respected as highly as possible and any
statute depriving a person's life without any reasonable reason that the
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Constitution permits must not be enacted. Moreover, the government
has a duty to protect the people's right to life as much as possible by
making legislative actions and other measures in order to prevent a
person from committing crimes of killing its citizens.
Since the imposition of capital punishment means deprivation of a
person's life, it would be an unconstitutional penalty in light of
constitutional interpretation if that imposition is found to be excessive
beyond the level necessary to achieve the purposes of the punishment.
(See, 8-2 KCCR 537, 545, 95 Hun-Ba1, November 28, 1996).
However, we must make a distinction between the issue of whether
capital punishment is constitutional or not and that of whether we are
willing to retain the death penalty statutes in consideration of criminal
policies. In other words, while the final decision on the
constitutionality of capital punishment rests with the Constitutional
Court which makes decision based on the constitutional norms derived
from sources of constitutional adjudication including the Constitution,
the decision whether to maintain or abolish the statutes recognizing
the capital punishment rests with the legislature which, with
democratic legitimacy, can decide based on assessment of the
necessity, usefulness or desirability. This decision is not a matter for
the Constitutional Court's review but a matter of legislative policy. In
this regard, the fact that the most countries including the European
developed countries have abolished the death penalty not by the
courts' constitutional interpretation on capital punishment but rather by
either the amendment of the constitutions or enactment of the statutes
has great implication to us.
Additionally, we have to also draw a line between the review on
constitutionality of the death penalty itself and the one on the
constitutionality of the individual provisions of punishment. In other
words, if we were to decide capital punishment is unconstitutional per
se, all the death sentences imposed on the offenders, even who
committed the most atrocious crimes among the ones of depriving
other's life such as a serial killer or terrorist who took many lives, a
person who took the lead in the massacre, and a person who
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1. Capital Punishment

committed premeditated murder, would have to be found
unconstitutional. On the other hand, if we find any of the heinous
crimes can be sentenced to death without violation of the Constitution,
capital punishment itself can not be considered to be unconstitutional.
In such case where a death sentence is allowed by the Constitution,
only the extent of the crimes which can be subject to the death
sentence would be an issue, and that issue will be decided through
this Court's review on the constitutionality of individual provisions.
Accordingly, based on foregoing distinctions, we will examine the
following issues: whether our Constitution expressly recognizes capital
punishment; whether the right to life can be subject to the general
statutory constraint under Article 37 Section 2 of the Constitution;
whether the death penalty is incompatible with the principle of
proportionality in its restraint on the right to life; and whether capital
punishment is inconsistent with Article 10 of the Constitution which
guarantees human dignity and worth.
3. Whether our Constitution expressly recognizes capital punishment
Our Constitution does not directly prescribe the prohibition or
permission of capital punishment. However, Article 12 Section 1 of
the Constitution states that "[n]o person shall be punished, placed
under preventive restrictions or subject to involuntary labor except as
provided by Act and through the due process of law," and Article 110
Section 4 of the Constitution states "military trials under an
extraordinary martial law may not be appealed in case of crimes of
soldiers and employees of the military; military espionage; and crimes
as defined by Act in regard to sentinels, sentry post, supply of
harmful foods and beverages, and prisoners of war, except in the case
of a death sentence." These provisions are based on the premise that
capital punishment, if prescribed by law, can be recognized as a
punishment, which in turn can be applied in sentencing. In this
context, Article 110 Section 4 guarantees the right to appeal of the
offender who is sentenced to death even in case of military trial
under an extraordinary martial law.
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Therefore, in light of the textual interpretation, we conclude that the
Constitution, although indirectly, recognizes capital punishment.(See,
8-2 KCCR 537, 544-545, 95Hun-Ba1, November 28, 1996)
4. Whether the right to life is subject to the general statutory
restriction under Article 37 Section 2 of the Constitution
It is disputed whether the right to life is an absolute right which
shall never be restricted under Article 37 Section 2 of the Constitution
because social scientific or legal assessment on human life must not
be allowed except limited circumstances, and to each individual, the
value of life is absolute.
However, our Constitution does not explicitly recognize absolute
fundamental rights and Article 37 Section 2 of the Constitution
prescribes that any kind of people's freedom and right may be
restricted by Act to the extent that it is necessary to protect national
security, public order, or public welfare. It indicates that
notwithstanding its absolute value in an ideal sense, human life may
be subject to legal assessment on exceptional cases where protection
of an individual's life directly requires restriction on another's life, or
restriction on a particular person's life is compelled to protect the lives
of the general public or a public interest of such great importance.
The right to life, like any other rights, may be subject to the general
statutory reservation under Article 37 Section 2 of the Constitution.
The government may conduct a legal assessment and take measures
to restrict on a particular person's right to life in very exceptional
circumstances where, for example, restricting the aggressor's life was
required in self-defense to avoid unlawful, present and imminent threat
to a life; sacrificing a fetus is required in order to save the mother's
life; the government's conducting a war is justified out of necessity to
defend against invasion of foreign enemy who makes present and
imminent threat on people's lives; or imposing the most extreme
penalty is unavoidable due to the necessity to prevent heinous crimes
which take away others' life for no justifiable reason or violate a
public interest of similarly great importance.
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Even when freedom or right is restricted, Article 37 Section 2 of
the Constitution prescribes that no essential aspect of the freedom or
right shall be violated. Because of its nature distinctive from other
rights that the right to life can never be partially taken away,
however, any restriction on the right to life always and inevitably
means its total deprivation. Accordingly, if we deem any constraint on
the right to life goes beyond the permissible limit on the restriction
on the basic right because it violates the essential aspect of
individual's right to life, it would mean that we recognize the right to
life as an absolute right which cannot be restricted at all.
The right to life is a basic right that may be justifiably restricted
under the Constitution in exceptional cases and which carries a special
nature in its restriction. Thus, its deprivation should not be
automatically deemed as an infringement on the essential aspect of
basic right. As long as the death penalty is imposed in rare and
exceptional cases where others' life of equivalent value or other public
interest of such great importance necessitates such restriction, the
infliction of capital punishment may be justified under the principle of
proportionality. In such cases, the fact that the punishment deprives
the right to life does not render it a violation of essential part of the
basic right.
5. Whether capital punishment in its restriction on the right to life
violates the principle of proportionality
(A) As we mentioned above, the right to life can be subject to
general statutory restriction under Article 37 Section 2 of
Constitution. We will now examine whether capital punishment in
restriction on the right to life is in violation of the principle
proportionality to determine its unconstitutionality.

the
the
its
of

(B) Legitimacy of the legislative purposes and propriety of the
measures
The death penalty is intended to serve several legislative purposes
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including preventing crimes by making a psychological warning to the
people, realizing justice through a fair retribution against the
perpetrator, and protecting society by permanently blocking recidivism
of the criminal. These legislative purposes are legitimate as they
pursue public interests.
Furthermore, the imposition of capital punishment is a proper means
to achieve the general crime deterrence because it is the harshest and
ultimate penalty that makes use of the people's instinctive fear of
death. As for the most heinous crime such as killing of many people
by cruel means, the degree of infringement on the victims' legal
interest and the offender's responsibility on that crime are so enormous
that it goes beyond what we can measure. Considering the
indescribable sorrow, pain, and anger of the victim's family and the
apprehension, fear, and resentment that the general public feels
because of the heinous crimes, the imposition of a strong punishment
corresponding to the extent of illegality and responsibility that the
constitutional order allows is necessary in order to bring justice. Thus,
for those crimes, the strongest penalty, the death sentence, is deemed
a proper means to achieve justice through just retribution.
(C) The least restriction on the right to life
1) In normal situation where there exists proportionality between a
specific crime and statutory penalty for that crime, the more severe
penalty the offender is imposed, the more likely it is that he or she
gives up the plan to commit the crime because, in his or her view,
the disadvantage from taking that penalty is more than the advantage
from committing the crime. Thus, it is reasonable to infer that, in our
criminal law system, the penalty of imprisonment rather than monetary
penalty, the penalty of long term imprisonment rather than that of
short term one, the penalty of life sentence rather than that of limited
one are more effective in deterring crimes.
In particular, a life sentence without the possibility of parole, which
could arguably substitute for capital punishment, preserves the
criminal's own basic rights including the right to personality within the
- 23 -

1. Capital Punishment

limitation that it serves the purpose of separating the person from the
society. To the contrary, a death sentence, by taking away his life,
completely deprives the criminal of his freedom and rights that require
survival as a prerequisite for their enjoyment. In this respect, a death
sentence, which deprives a person of life, the most precious thing for
a human being, more severely infringe on the criminal's legal interest
than life sentence without possibility of parole.
In addition, considering people's instinct for survival and their
fundamental fear of death, capital punishment shall be deemed to be a
form of penalty having the strongest crime deterrent effect because it
threatens all the general public including prospective criminals much
more than the penalty of life imprisonment or life sentence without
the possibility of parole does. Accordingly, when the legislature decide
that capital punishment should be recognized as a kind of penalty by
considering its nature and relations to the crime, penalty, and human
instinct, the decision must be respected. Also, in the absence of clear
evidence, we are not persuaded that the penalty of life imprisonment
or life sentence without possibility of parole has rather the same or
better effect in deterring crimes than capital punishment.
As the death penalty is generally more effective in crime prevention
than the penalty of life imprisonment or life sentence without
possibility of parole, it follows that the death penalty is more likely to
prevent heinous crimes such as murder than imprisonment penalties
such as life imprisonment. This means that capital punishment may
decrease the number of innocent murder victims; in other words, it
can save some innocent lives. Even assuming that the number of
innocent lives saved by adopting the death penalty over life
imprisonment is not substantially great because their deterrence effects
between capital punishment and life imprisonment are not materially
different, we shall never abandon protecting innocent victims, however
big or small the number may be.
2) In case of the most atrocious crimes such as killing of many
people by cruel means, the mere imposition of life imprisonment or
life sentence without possibility of parole does not strike the balance
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between the crime and punishment, because the criminal's legal interest
infringed by the punishment does not raise to the level of legal
interest infringed by the crime and the criminal's responsibility. Nor
does such punishment accord with the sense of justice for the victim's
family or the public. In this respect, it cannot be ascertained that
there exists any other penalty which has the same effect as capital
punishment in accomplishing the legislative purposes.
3) The issue whether a sentence of death violates the principle of
the least restrictiveness is raised, because the remedy for misjudgment
in death sentence cases does not exist. Once the death penalty, a
penalty that takes life away, is executed, no means can recover the
restriction on the basic right.
In light of the fact that all humans are fallible and no judicial
system is perfect, the possibility of making a misjudgment in criminal
trial, the court's wrong decision on death sentence cases must be
regarded not to be a problem of the death penalty system itself, but
to be only one of the problems inherent in the judicial system.
Accordingly, the possibility of misjudgment in sentence of death and
its harm should be alleviated through institutional devices including the
judicial tier system or appealing process where defendant's right to
defend is secured, the conviction is made based on a strict process of
evidence examination, and a lower court's judgment or final judgment
can be corrected. Therefore, capital punishment itself does not violate
the principle of the least restrictiveness.
4) As discussed above, the imposition of capital punishment is not
in violation of the principle of the least restrictiveness because
compared with less strict penalties like the penalty of life
imprisonment or life sentence without possibility of parole, it is a
more effective means to accomplish the purposes of preventing crimes
and bringing justice through just retribution, and because we have not
found yet that there clearly exists other penalty which infringes on the
criminal's legal interest less than death sentence, while having the
same effect as the death penalty.
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(D) Whether the principle of proportionality is violated
Although it can be said that every human's life has the same value,
to fulfill the duty to protect the life of the citizens, the government
can provide a standard based on which it decides whose life or legal
interest should be protected in situations where many people's lives are
at stake along with their conflicting interests or where it is necessary
to protect a public interest whose value is of great importance
comparable to life. Capital punishment may be legitimate when it is
imposed limitedly only as a punishment for the crimes that deny
human's life, because it is a 'necessary evil' that is inevitably chosen
based on our instinct fear of death and our desire for retribution
against the crimes, and also because it is still functioning. (See, 8-2
KCCR 537, 547-548, 95Hun-Ba1, November 28, 1996)
The private interest infringed by death sentence is deprivation of life
of the criminal who committed an atrocious crime such as killing of
others. Such infringement is an effect of punishment that derives from
the theory that criminals must take responsibility for their own crimes.
Moreover, the deprivation of life occurs only after the strict and
careful criminal justice procedures are duly applied. In this regard, the
stake involved in deprivation of the right to life of innocent ordinary
people by heinous crimes cannot be same as that of death penalty.
The protection of the innocent ordinary people's lives shall take
priority over that of the criminal's life when those two rights to life
conflict with each other.
Therefore, the imposition of capital punishment is not in violation of
the principle of proportionality because the law strikes the appropriate
balance between the concerned legal interests. The important public
interests in protecting innocent ordinary people's lives, accomplishing
social justice and maintaining public safety through crime prevention
by means of death penalty are to be valued not less than the
perpetrator's personal interest in preserving his or her life. Moreover,
because the death penalty in its practice has been limitedly imposed
only for the most serious crimes such as vicious killings of many
people, it cannot be considered excessive or disproportionate when
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compared with the seriousness of the crime.
(E) Consequently, we conclude that, as long as its imposition is
limited only to heinous crimes, capital punishment in itself is not in
violation of the principle of proportionality as to its restriction on the
right to life because the legislative purposes are legitimate, the means
to achieve the purposes are proper, the practice of capital punishment
is the least restrictive means, and thus it strikes the balance between
the interests concerned.
6. Whether capital punishment is inconsistent with the norm of
human dignity and worth prescribed in Article 10 of the
Constitution
Article 10 of the Constitution sets forth human dignity and worth to
be the ultimate goal and fundamental ideology for all basic rights, as
it states that "all citizens shall be assured of human dignity and worth
and have the right to pursue happiness. It shall be the duty of the
State to confirm and guarantee the fundamental and inviolable human
rights of individuals." This provision of human dignity and worth is
one of the core norm of our Constitution and the declaration of the
basic principle of our Constitution that the government shall protect
not only the respective rights enumerated in the Constitution but also
other freedom and rights not prescribed in the Constitution in order to
respect and secure individual citizens' dignity and worth. (See, 13-2
KCCR 103, 111-111, 2000Hun-Ma546, July 19, 2001; 98 KCCG
1187, 1193-1194, 2002 Hun-Ma328, October 28, 2004)
We now consider whether the death penalty, as a penalty that takes
the criminal's life, violates Article 10 of the Constitution that provides
human dignity and value. As discussed above, capital punishment is at
least implicitly recognized under the Constitution as is inferred from
the text of the Constitution. Moreover, in so far as its imposition is
limited only to heinous crimes, we do not see that it violates the
principle of proportionality required by the Constitution. Because
capital punishment does not exceed the scope of the constitutional
restraint set out in Article 37 Section 2 of the Constitution, we
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conclude that the mere fact that the death penalty takes the criminal's
right to life does not automatically make it a violation of human
dignity and value prescribed in Article 10 of the Constitution.
In addition, the death penalty as a criminal penalty, if imposed to
the offender who ignored the warning posed by the criminal penalty
and committed a cruel and heinous crime anyway, must not be
considered to go beyond the limit of the restriction on the right to
life set by the Constitution. The death penalty, which is imposed after
the courts' consideration of the degree of illegality and the offender's
responsibility, is a consequence of the heinous crime committed by the
offender on his or her own decision. In this regard, the argument that
a sentence of death infringes on human dignity and worth by treating
the offender as a mere instrument for securing public interest in
public safety does not convince the Court to find it unconstitutional.
Meanwhile, judges or prison guards, as a human being, may feel
guilty when they impose or execute capital punishment. However, this
is not the goal capital punishment is pursuing but just an incidental
result which we need to find some measures to minimize. A judge or
a prison guard, who is supposed to secure the public interests, has the
duty to impose or execute capital punishment just the same as other
penalties so far as the capital punishment does not go over the limit
set by the Constitution, because it is to protect an extremely important
public interest such as to protect innocent people's lives. Therefore, we
should not conclude that capital punishment is unconstitutional for
infringing on the human dignity and worth of judges or prison officers
just because the judges or prison officers may feel guilty when they
impose or execute the penalty.
7. Sub-Conclusion
As discussed above, capital punishment per se, as a criminal penalty
prescribed under Article 41 Item 1 of the Criminal Act, does not
violate the Constitution, because our Constitution itself recognizes it as
a kind of criminal punishment, the death penalty does not exceed the
permissible restriction on the right to life, and it is not inconsistent
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with Article 10 of the Constitution which states human dignity and
worth.
The State is sometimes confronted with the situation where it has
no choice but to give up a precious value in order to protect a more
precious one. Likewise, the death penalty is an unavoidable choice for
the State; it has to deprive the life of person who committed a cruel
crime in order to secure the public interests in protecting innocent
people's lives and other equivalently important values.
Nevertheless, in light of the fact that the death penalty is the most
severe punishment depriving a person's life, every criminal statute that
provides the death penalty as a statutory punishment must have a
proper proportionality between the criminal conduct and the
corresponding penalty. Furthermore, even where the death penalty is
proper as a statutory penalty, particularly careful consideration is
required in sentencing a death penalty.
B. Whether the part on 'life imprisonment' of Article 41, Item 2
and Article 42 of the Criminal Act is unconstitutional
1. Article 42 of the Criminal Act stipulates the penalty of life
sentence (the life imprisonment with or without forced labor), the most
severe penalty next to capital punishment (See, Article 50 Section 1
and Article 41 of the Criminal Act), by stating that 'imprisonment
with or without forced labor shall be either for life or for a limited
term.'
Imprisonment without limited term, the so-called life sentence,
deprives an inmate of his/her freedom until he/she dies of natural
causes. It can be divided into 'the absolute life sentence,' a life
sentence without possibility of parole, and 'the nonabsolute life
sentence,' life sentence with possibility of mitigation or parole.
Even a person under life sentence may be provisionally released
after serving ten years of sentence, subject to the same condition as a
person under imprisonment for a limited term (Article 72 Section 1 of
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the Criminal Act), and can be given an amnesty or a reduced
sentence in accordance with the Amnesty Act (See, Article 3 of the
Amnesty Act). Article 1 of the Act on the Execution of Sentence and
the Treatment of Detainees and Prisoners does not presume that every
person in life sentence will never be given parole; it explicitly states
that 'this Act is pursuing the correction and rehabilitation of inmates....'
As such, the law in our country does not separately set forth 'a life
sentence without the possibility of parole,' though it recognizes in
practice 'a life sentence with possibility of parole.'
2. Even though 'the absolute life sentence' can be regarded
humanitarian in a way because the inmate's life is preserved unlike
the death sentence, it is as much severe as capital punishment in that
it makes the inmates imprisoned until they die of natural causes.
Further, it would be difficult to avoid criticism that 'the absolute life
sentence' permanently cuts off the tie between the inmate and his/her
community.
Considering the reasons above, we find that the legislature, which
has a general policy-making power in determining the kinds of
criminal penalties to be respected, should not be blamed for not
adopting 'the absolute life sentence' and questioned about its
constitutional legitimacy.
3. While only the life sentence with possibility of parole, 'the
nonabsolute life sentence,' is prescribed under the Criminal Act, the
actual practice of carrying out the sentences is more focused on the
'absolute life sentence.' The law neither requires a parole to every
inmate sentenced to life when he or she has served 10 years in prison
nor permits him or her to have the right to request a parole. Thus, if
the life sentence is not working fitting for the expression of the 'life,'
it is a practical problem that arises in carrying out the sentence,
which can be resolved by changing the parole conditions.
Moreover, adoption of the absolute life sentence system would still
mean that release or sentence reduction is possible. Under the current
life sentence system, it seems improper to raise an issue as to the
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possibility of parole.
4. Further, we cannot say 'the absolute life sentence' must be
adopted in our current criminal penalty system when capital
punishment is not unconstitutional for the reasons discussed above.
This gives another reason that we cannot find the current life sentence
system unconstitutional.
5. As such, the adoption of 'absolute life sentence', life sentence
without possibility of parole, may raise another debate on its
unconstitutionality, while both the purpose of 'absolute life sentence' to
permanently isolate the offender from society and the purpose of
'nonabsolute life sentence' can be attained by operating the parole
system under the current criminal laws. In that regard, there is no
urgent need to have the 'absolute life sentence,' as a more severe
penalty than 'the nonabsolute life sentence.' Nor is there objective data
showing that the adoption of 'absolute life sentence' would completely
solve the fairness issue among inmates under life sentence, or between
inmates under life sentence and those under limited-term imprisonment.
Furthermore, considering the nature of the life imprisonment that
embraces the wide difference among the offences, we do not believe
that we should have 'the absolute life sentence' system to be consistent
with the principle of equality.
Therefore, this Court cannot jump to a conclusion that the current
criminal code not having 'absolute life sentence' fails to be legitimate
or balanced and thus is incompatible with the principle of equality
prescribed by Article 11 of the Constitution. Nor does it violate the
principle of proportionate responsibility, which requires penalties to be
proportionate to the seriousness of the crime. Accordingly, this Court
does not find that the current life sentence system is unconstitutional.
C. Whether the part of 'sentence to death or life sentence shall be
imposed' of Article 250 Section 1 of the Criminal Act is
unconstitutional
We will examine whether Article 250 Section 1 of the Criminal
- 31 -

1. Capital Punishment

Act, as a statutory penalty is excessive or incompatible with the
principle of equality.
Even though the imposition of capital punishment or life sentence in
itself is not unconstitutional, Article 250 Section 1 of the Criminal
Act may be found unconstitutional if the imposition of capital
punishment or life sentence for murder under the provision is so
disproportionate to the seriousness of criminal conduct at issue and the
offender's corresponding responsibility that it amounts to a violation of
the principle of proportionate responsibility.
Murder crime, defined by Article 250 Section 1 of the Criminal
Act, is a typical criminal act of denying human life and may include
heinous and atrocious killing of a person that amounts to an offence
against human dignity in terms of its nature or the severity of the
consequences. Accordingly, the statute setting forth the death penalty
and life sentence in addition to imprisonment of 5 years or more
should be regarded as a necessary means to protect the life of other
person or people that is as valuable as the offender's. Therefore, we
do not find the provision is unconstitutional, because it does not
violate the principle of proportionality or the principle of equality.
D. Whether the part of 'shall be punished by death or imprisonment
for life' of Article 10 Section 1 of the SCPVA is
unconstitutional
The provision of Article 10 Section 1 of the SCPVA was included
when the SCPVA was first enacted by the Act No. 4702 on January
5, 1994. It prescribes the elements of consolidated crime of murder
and sexual assault. The statutory penalty for such crime has always
been 'the death penalty or life sentence' since the enactment of the
Act, and when the SCPVA has been partially revised by the Act No.
5343 on August 22, 1997, the statute was amended to cover certain
attempted sex offenders who committed a murder.
The SCPVA provides special codes for the part 'death or injury
resulting from rape' of Article 301-2 of the Criminal Act, which states
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that 'if a person who commits the crime as prescribed in Articles 297
through 300 murders another person, that person shall be punished by
death or imprisonment for life.' The statute intends to regulate the
various sex crimes including rape, indecent act by compulsion,
quasi-rape, quasi-indecent act by compulsion, attempted sex crimes or
other equivalent conducts which infringing on another person's right to
sexual autonomy as defined under Articles 297 through 300 of the
Criminal Act. The purposes of the SCPVA are not only to achieve
uniformity and consistency in regulating murder in the course of
committing sex crimes but also, by aggravating the penalty, to prevent
the occurrence of sex crimes and the possibilities of infringing on
people's legal rights. In other words, while the statutory penalty for a
simple murder under Article 250 Section 1 of the Criminal Act is 'a
sentence of death, imprisonment for life or for not less than five
years,' Article 10 Section 1 of the SCPVA removes the penalty of
imprisonment for not less than five years from its penalty options and
leaves only the two penalties, death penalty and life sentence, for
murder in committed the course of sex crimes. The intention behind
the penalty aggravation was to give consideration to the infringement
on the right to sexual autonomy in addition to the right to life.
Murder is a typical crime denying human life and may include the
most heinous crime that amounts to a crime against human dignity in
light of its patterns or the gravity of consequences. When we weigh
the severity of the legal interests infringed by sex crimes such as rape
and indecent act by compulsion, and the irreparableness of the
interests once infringed, we find that the provision, which permits
capital punishment or life sentence to be imposed to an offender who
commits murder in the course of a sex crime, is a necessary means to
protect not only the life of one or more persons the value of which
is same as that of the sex offender but also their right to sexual
autonomy, so far as the death penalty or life sentence, as a kind of
punishment, is not against the Constitution. Furthermore, it is not in
violation of the principle of proportionality or the principle of equality
when the legislature excluded the imprisonment for not less than five
years for murder in the course of committing sex crimes, unlike the
statutory penalty options for general murder, because of the additional
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legal interest in the right to sexual autonomy infringed by sex crimes.
Therefore, Article 10 Section 1 of the SCPVA is not against the
Constitution.
V. Conclusion
For the reasons above, the Court holds that the part of 'life
sentence' of Article 72 Section 1 of the Criminal Act is dismissed for
lack of its relevance to the underlying case and that the other
provisions at issue are not against the Constitution.
The Justices agree to this opinion of the Court, except for the
following separate opinions: Justice Lee Kang-kook's concurring
opinion on Article 41 Item 1 of the Criminal Act; Justice Min
Hyeong-ki's concurring opinion on Article 41 Item 1 of the Criminal
Act; Justice Cho Dae-hyun's opinion (partial unconstitutionality) on
Article 41 Item 1 of the Criminal Act; Justice Kim Hee-ok's
dissenting opinion on Article 41 Item 1 of the Criminal Act; Justice
Kim Jong-dae's dissenting opinion on Article 41 Item 1 of the
Criminal Act; Justice Mok Young-joon's dissenting opinion on Article
41 Items 1 and 2, and Article 42 (with respect to unlimited
imprisonment) of the Criminal Act.
VI. Justice Lee Kang-kook's Concurring Opinion
A. Introduction
Even though our Constitution does not explicitly enumerate whether
it permits capital punishment or not, it is my view that the imposition
of capital punishment is not against the Constitution, because our
Constitution recognizes capital punishment when Article 110 Section 4
of the Constitution provides a defendant with the right to appeal in a
military trial 'in case of a death sentence.' My view is based on the
following reasons.
B. The interpretation of the 'Constitution' in constitutionality review
of statutes
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1. The constitutional review of statutes is a procedure for norm
control where the Court reviews whether the statute violates the
Constitution, which is the highest norm of the nation. This obviously
requires the interpretation of the Constitution and the statutes at issue.
In such procedure, the Constitution functions as a norm of control,
rather than a norm of recognition, and works as the standard for
review. Thus, an arbitrary expansion or reduction of the constitutional
norm, i.e. the controlling standard, shall not be allowed because it will
become a de facto amendment or distortion, rather than an
interpretation, of the Constitution. In this regard, it is natural that the
constitutional interpretation is different from statutory interpretation.
2. In interpreting the constitutional norm itself, we first need to
interpret the norm at issue, figure out the applicable range of the
norm, and test, evaluate, and select the proper view for resolving the
specific problems based on a certain standard. Such standard must
attach great importance on the principle of uniformity and the
principle of consistency in practice.
Under the uniformity principle of the Constitution, an individual
constitutional norm must be interpreted in relation to the entire
constitutional norms in order to avoid inconsistencies among the
constitutional norms. The principle of consistency in practice, on the
other hand, means that if several constitutionally protected legal
interests conflict each other, the Court has to construe the Constitution
in a way to best satisfy all the interests concerned, rather than
sacrificing one over the other by prematurely weighing the legal
interests or abstractly comparing their interests.
C. The interpretation of Article 110 Section 4 of the Constitution
and its exception clause
Article 110 Section 4 of the Constitution states that 'military trials
under an extraordinary martial law may not be appealed in case of
crimes of soldiers and employees of the military; military espionage;
and crimes as defined by Act in regard to sentinels, sentry posts,
- 35 -

1. Capital Punishment

supply of harmful foods and beverages, and prisoners of war, except
in the case of a death sentence.'
This text of Article 110 Section 4 of the Constitution was first
adopted at the time of the fifth amendment of the Constitution in
1962 and has been effective till today, while the last part of that
article, the exception clause, was newly included at the time of
amendment of 1987.
The reason of the insertion of that exception clause was that the
right to appeal of the defendant shall be guaranteed in light of the
severe human right violation and no remedy available in case of
misjudgment of capital punishment even though a single tier trial is
allowed in an emergency or extraordinary circumstances of military
trial under an extraordinary martial law.
Even though the intent of providing the exception was mainly
focused on the protection of the right to appeal of the dependant in a
death row, a sentence of death became a statutory penalty defined by
the Constitution itself when the exception clause was created, because
by including the clause, people of the State, who have the power to
amend the Constitution, adopted the assumption that a death penalty
can be imposed in a military trial under an extraordinary martial law.
Thus, this Court now cannot construe that capital punishment is
against the Constitution at least in a military trial under an
extraordinary martial law.
D. Whether the exception clause of Article 110 Section 4 of the
Constitution is limitedly applicable only to a military trial under
an extraordinary martial law
In our overall legal system including the past and present
Constitutions, Criminal Acts, and Military Acts, it has never been
stipulated or interpreted that capital punishment applies only in
military trials under an extraordinary martial law and excludes
non-military trials. Nor do we have any legal basis for such
interpretation that a sentence of death can be imposed only for a
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certain type of court proceedings (It is the same as for other penalties
such as life sentence). Moreover, citizens having the authority to make
a revision of the Constitution newly added the exception into Article
110 Section 4 of the Constitution based on their assumption that a
death penalty can be imposed regardless of whether it is a military
trial under an extraordinary martial law or a non-military trial. In
other words, the exception clause of Article 110 Section 4 of the
Constitution was merely added to ensure the protection of the right to
appeal of the defendant in a death row, based on this
pre-understanding on capital punishment. Thus, if the Constitution
recognizes a death sentence in military trials under an extraordinary
martial law, this Court has to interpret that the same applies in a
non-military trial.
E. The relationship between Article 10 and the exception clause of
Article 110 Section 4 of the Constitution
1. Because human dignity and worth guaranteed in Article 10 of the
Constitution is the spiritual and ideological basis of basic rights in our
country and the core value of all basic rights, it is generally
interpreted that the right to life, which is currently in dispute over
capital punishment, comes from human dignity and worth. Therefore,
in light of the supremacy of Article 10 of the Constitution, it is
disputable whether the imposition of capital punishment is acceptable
in our Constitution. In my view, it would be more desirable for us to
understand that the relation between Article10 of the Constitution and
the exception clause of Article 110 Section 4 of the Constitution is
not a sort of conflicts among basic rights but a competence between
the right to life (the supreme basic right protected by the Constitution)
and capital punishment (a punishment indirectly recognized by the
Constitution).
2. Our Constitution does not acknowledge any basic right to be
absolute; therefore, even the supreme basic right such as the right to
life can be restricted. While our Constitution declares the right to life
to be a supreme basic right as a basis of other basic rights by
prescribing human dignity and worth under Article 10, it also
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recognizes, though indirectly, capital punishment under the exception
clause of Article 110 Section 4. Accordingly, in interpreting the
Constitution, it is important to read the Constitution to be consistent
with the principle of uniformity and the principle of consistency so
that those two legal interests can be accomplished in harmony and
balance. Thus, it is not desirable for us to choose one over the other;
we should not uphold the right to life, while giving up or sacrificing
the other legal interest and rendering the content of the exception
clause meaningless by prematurely weighing the legal interests or
abstractly comparing their values. A hierarchy, of course, may be
established among the provisions or the basic rights of the
Constitution. However, the exception clause is not a statutory but a
constitutional provision that is the norm of supremacy and control. In
construing the Constitution, therefore, the purpose and content of the
exception clause of Article 110 Section 4 shall neither be simply
devaluated nor ignored as if there is no provision of capital
punishment at all under the Constitution.
The right to life is a non-absolute basic right that may be restricted
by the statutes, even though the State has to protect the right to life
as much as possible and sufficiently as it is the supreme basic right.
On the other hand, the death penalty, as is expressed in the exception
clause, should be respected and recognized as a constitutional order.
When comparing and weighing the legal interests concerned under the
principle of uniformity and the principle of consistency in practice,
therefore, the death penalty should be imposed only when it is
necessary in light of the justice and fairness and in compliance with
the principle of proportionality and the principle of the least
restrictiveness because the normative range of capital punishment,
although recognized under the Constitution, must be significantly
reduced considering the conflicting but highly respected value of the
right to life. Within the limited range, capital punishment is
compatible with Article 10 of the Constitution and has its value.
Therefore, a simple conclusion of capital punishment as
unconstitutional by relying only on the supremacy of the right to life
as a fundamental right would go far beyond the scope of
interpretation of the Constitution and effectively result in amendment
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or distortion of the Constitution.
F. Conclusion
Therefore, it should be the interpretation of the Constitution that
capital punishment is not against the Constitution because the present
Constitution, although indirectly, recognizes capital punishment.
VII. Justice Min Hyeong-ki's Concurring Opinion
A. The need for capital punishment and its limitations
The right to life is 'the most basic right' and the basis of all basic
right, while capital punishment, as an extreme and severe punishment
permanently depriving human life itself, is one of the most exceptional
punishments which a civilized country with a reasonable legal system
could impose.
However, the justification of the existence of capital punishment
itself and the need for it under the present Constitution can be
recognized at least on the ground that the right to life, even though it
is the right about human life, may not be an absolute right which has
to be always given priority over all of the other norms or the other
people's basic rights; in fact, capital punishment appears to have a
general crime deterrent effect as a minimum safety measures to protect
society from the cruel crimes against human dignity and secure public
interests.
In imposing capital punishment, however, it is necessary to minimize
the scope and the types of crimes subject to capital punishment in
order to remove potential misuse or abuse of the death penalty and its
undesirable consequences, considering the historical experience in all
ages and countries that capital punishment was used as a means to
remove or persecute religious or political dissenters, and to avoid the
criticism that the sentence of death is cruel and irrational such that it
amounts to violation of human dignity and the principle of
responsibility, or excessive such that it goes beyond what is necessary
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to achieve the penal purposes.
B. Review of the crimes subject to capital punishment
1. Under the present criminal code system, the crimes subject to the
statutory penalty of capital punishment are set forth in about 160
crimes in 110 provisions and of 20 statutes and the details of those
crimes can be categorized by their types and consequences as the
followings: 1) capital punishment only for intentional killing, murder,
is defined in Article 250 (Murder, Killing Ascendant) of the Criminal
Act, Article 10 Section 1(Murder in the course of rape etc.) of the
SCPVA and Section 5-2 Section 2 Item 2 (Aggravated Punishment of
Kidnapping and Inducement) of the Act on the Aggravated
punishment, etc., of Specific Crimes; 2) capital punishment as
aggravated punishment for the crime which consequently results in an
infringement on people's lives is defined in Article 164 Section 2
(Arson, Malicious Burning of a Dwelling of Another) of the Criminal
Act, Article 52 Section 1(Assault and Battery of Superiors of Causing
Death) of the Military Criminal Act, Article 39 Section 2 (Unlawful
Recover or Transplant Organs, etc. of Causing Death), the later part
of Article 47 Section 4 (Unlawful Relocation of Nuclear Materials of
Causing Death) of the Act on Measures for the Protection of Nuclear
Facilities, etc. and Prevention of Radiation Disasters, and Article 5-3
Section 2 Item 1 (Aggravated Punishment for Driver of Hit and Run
Vehicle) of the Act on the Aggravated Punishment, etc. of Specific
Crimes; 3) capital punishment for the crimes related to the outcome of
the battle or national security in the face of the enemy even without
any deprivation of life, injury to the person, aggressive arson,
destruction, or assault and battery is defined in Article 27 Item 1
(Commanding Officer's Absent Without Leave of Place of Guard at
the Border) of the Military Criminal Act and the exception part of
Article 9 Section 5 (Bodily Injury for the Purpose of Evasion of
Military Duty) of the Establishment of Riot Police Unit Act; 4) capital
punishment imposed for the crimes causing bodily harm such as a
bodily injury or rape is defined in Article 42 Section 2 (Providing of
Harmful Foods with results of Bodily Injury) of the Military Criminal
Act, Article 2 Section 1 Item 3 (Punishment for Making illegal Foods,
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etc.) of the Act on Special Measures for the Control of Public Health
Crimes and Article 5 Section 2 (Special Robbery, Rape) of the
SCPVA; 5) capital punishment imposed for the crimes of aggressive
violence such as assault and battery causing dangers on the national
security or the public safety even without any bodily harm, deprivation
of life, or a crime of committing in the face of enemy is defined in
Article 119 (Use of Explosive) of the Criminal Act, Article 6 (Capture
of Military Equipment for the Purpose of Mutiny) of the Military
Criminal Act and Article 39 Section 1 (Crime of Causing Damage to
Aircraft) of the Aviation Safety and Security Act; 6) capital
punishment imposed for crimes such as rebellion, connivance with the
enemy or espionage, incurring a danger on the national security or the
public safety even without any bodily harm, deprivation of life or not
a crime of committing in the face of enemy is defined in Article 87
(Rebellion) of the Criminal Act, Article 5 (Insurrection) of the
Military Criminal Act and Article 3 Section 1 (Constitution of
Anti-Government Organization) of the National Security Act; 7) capital
punishment imposed for crimes infringing on the national or social
legal interest without incurring any danger on the national security, the
public safety, any bodily harm, or deprivation of life is defined in
Article 75 Section 1 (Aggravation of Punishment for Crimes related
on Military Equipments) of the Military Criminal Act, Article 10
(Aggravated Punishment for Currency Forgery) of the Act on the
Aggravated Punishment, etc. for Specific Crimes and Article 4 Section
1 Item 1 (Formation of Organization and Activities) of the Act on
Punishment of Violent Crimes.
2. Among the crimes mentioned in the paragraph above, I think the
death penalty can be allowed as a statutory penalty for those crimes
described in 1), 2) and 3): the crimes intentionally depriving human
life; the crimes with substantial probabilities of depriving life; the
heinous crimes causing death; and, the crimes committed at the time
of national crisis or emergencies which may affect outcome of the
war or national security in which case an aggressive criminal conduct
such as the deprivation of life or bodily harm may not be involved.
However, as for the crimes mentioned in 4), 5), 6), and 7), the
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imposition of capital punishment would be in principle an excessive
punishment in following cases: even though the crime is considered a
felony or has a strong probability of incurring a danger on society,
the crime causes only bodily harm without deprivation of life; and
even though the crime is an aggressive criminal conduct such as
arson, destruction or assault and battery and can incur a danger in the
national security or the public safety, the crime causes neither
deprivation of life nor bodily harm. Therefore, we should give careful
consideration in imposing capital punishment for those crimes.
3. In addition, most codes on crimes that are subject to capital
punishment also punish attempts, and we cannot completely exclude
the possibility that those attempted criminals are sentenced to death.
Thus, attempts shall not be included in the types of crimes to be
subject to capital punishment because the infliction of death penalty
against those criminals is hardly in consistent with the principle of
proportionality or the principle of responsibility.
4. Meanwhile, among the 21 crime elements subject to capital
crimes under the Criminal Act described above, only 7 elements are
related to individual interests and the other 14 elements are related to
social or national interests. In this regard, it is likely to be criticized
that those crimes subject to capital punishment lean too much towards
the social or national interest and that this is no better than the
outdated criminal justice system which was established by bearing
national emergencies such as war or the invasion of enemy in mind.
As for the statutes on special crimes, the substantial number of the
aggravated punishments, which were temporarily created for political or
policy purposes, also include death penalty as a statutory punishment.
Such practice of increasing the number of the crimes subject to capital
punishment destroys the balance of the Criminal Act in relation to the
whole criminal justice system and the principle of appropriate
responsibility, and makes the public become insensitive to the severity
of the punishment, thereby failing the original intent of the legislature.
In this case, there is even a concern that the damage to the authority
of the law or the confusion in law and order might be followed
- 42 -

instead of crime prevention or the maintenance of law and order.
C. Unconstitutionality v. statutory abolition of capital punishment
1. Making a sweeping decision on its unconstitutionality is
inappropriate if that decision is made without any concrete review on
the individual issues when many issues can be raised as to whether it
is proper to retain capital punishment as a statutory penalty for the
various types of crimes. Unless it is held that the death penalty
stipulated in a substantial number of criminal provisions as a statutory
punishment violates the principle of proper responsibility or the
principle of proportionality, it is still early to conclude that the present
capital punishment should not be allowed under our Constitution.
2. In my view, the task of the Constitutional Court is only to make
a normative decision or judicial review on whether capital punishment
itself or an individual statutory provision of capital punishment is
against the constitutional orders and norms. On the contrary, it is an
international trend that the final determination on retention or abolition
of death penalty has been made by the legislature because such
determination, which should be distinguished from that of this Court,
tends to be made in consideration of all the matters including public
opinion and values of the times.
As I mentioned before, there are many problems in the capital
punishment system although it is recognized in our Constitution. Thus,
rather than making an extreme choice such as total abolition or
retention of the death penalty, the legislature has to make continuing
efforts to consult the examples of other countries which have been
making a gradual improvement in the criminal justice system while
the death penalty is retained, by reducing the number of crimes
subject to capital punishment that is incompatible with the criminal
justice system and removing the causes of the problems in capital
punishment as much as possible. The legislature shall spare no efforts
in correcting overall problems of the present capital punishment system
based on national consensus to cope with the changes of the times
and repeal laws or provisions as necessary.
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VIII. Justice Song Doo-hwan's Concurring Opinion
I would like to provide a separate concurring opinion to clarify the
reasons to join the majority that the provisions of capital punishment
at issue in the instant case are not against the Constitution even
though I deeply agree with the various grounds for the abolition of
capital punishment related to the long debate on retention or abolition
of the death penalty.
A. It becomes an issue whether capital punishment is against 'human
dignity and worth' declared by Article 10 of the Constitution
because the imposition of capital punishment is an extreme
punishment depriving a life which forms the basis for a human
being.
Any statute including the provisions for criminal punishment must
not be incompatible with human dignity and worth because it is
supreme value to be protected by the Constitution and also the
ideological foundation of every basic right.
In light of historical experience in our society, it is undeniable that
the heinous and cruel crimes that destroy and disdain human dignity
such that it can never be considered to be an act of a human being
with dignity and that make the people feel shock, dismay and anger,
have occasionally occurred. And we cannot affirm as of yet that there
is no chance that such flagrant or more cruel crimes would occur.
Therefore, in advocating only human dignity or the right of the
criminals to life, if we say that tolerance and rehabilitation for a
period of time would be sufficient even for such cruel crimes, it
would be ignoring and insulting human dignity and the noble right to
life not only of the victims but also of people in general, which goes
against human dignity and worth. Considering these circumstances,
there may be exceptional cases where the deprivation of life of the
person who destroys human dignity and life would be paradoxically
necessary in order to bring people's attention to such value of human
dignity and life.
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In this instant case, Article 41 Section 1 of the Criminal Act must
be deemed to define the death penalty as a type of punishment among
many others imposed only in extremely limited and exceptional cases
where a crime that infringes human dignity occurs. The other
provisions at issue also include death penalty as a statutory
punishment for such cases.
For the foregoing reasons, I conclude that the provisions at issue in
the instant case are not against the Constitution under the condition
that the intents and the crimes subject to the penalty are limitedly
interpreted as discussed above.
B. We have another issue whether the provisions at issue violates
the later part of "no essential aspect of the freedom or right
shall be violated" of Article 37 Section 2 of the Constitution.
That later part of Article 37 Section 2 of the Constitution is
generally regarded as a provision stipulating 'the limitation on the
restriction on basic rights' or 'the basic principle to be complied by
the legislature when it enacts a statute restricting people's basic rights.'
In addition, the background of its introduction or the original intent of
that later part of that Section was 'to prevent nullification of basic
rights by the legislature.'
Considering these, it is hard for us to reach a conclusion that 'the
right to life, although constitutionally recognized, became almost void
and nothing remained of the right to life by the legislative act' merely
because the legislature included the death penalty as a type of
criminal punishment on the condition that a sentence of death is
imposed only in extremely limited and exceptional cases where the
crime seriously damages human dignity, or because the legislature
included the death penalty among the statutory punishments for a
crime of the same type as the instant case. Thus, in my view, the
provisions at issue do not violate Article 37 Section 2 of the
Constitution.
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C. In relation to the principle of proportionality, specifically the
principle of the least restrictiveness, some argue that the death
penalty shall be replaced by 'the absolute life sentence,' which
never allows any reduction of sentence, amnesty or parole.
However, in my view, absolute life sentence cannot be the same
measure as death penalty when looked from the general sense of
justice or the purpose for crime prevention. Moreover, it might
be that the absolute life sentence is an equally cruel or even
crueler punishment than the death penalty that we cannot use the
former as the one replacing the latter.
D. The fundamental issue is to find a way to remove the possibility
of abuse or misuse of capital punishment.
The harmful effect of retention of capital punishment has been
controversial because the past authoritarian government had imposed
and executed capital punishment in several political cases, which later
turned out to be politically motivated judicial murder.
While total abolition of capital punishment might be considered to
be a fundamental solution to its harmful effect, we have to find other
appropriate alternatives because tolerance or rehabilitation for a certain
period of time cannot be a proper means to deal with such heinous
and cruel crimes mentioned above that violate humanity.
In other words, to resolve the problems of misuse or abuse of
capital punishment, we must fully re-examine the individual criminal
provisions, which include death penalty as a statutory punishment, and
drastically cut back on the crimes subject to the death sentence. More
specifically, the types of crimes subject to capital punishment shall be
limited to the most cruel and heinous crimes that harm the life of
another in violation of human dignity. If this is not the case, or if the
crime only concerns social or national interests, the death penalty shall
be removed from the list of the statutory punishments. It is because
the only basis to find the appropriateness and necessity of the
legislatively chosen death penalty despite the nature that goes against
human dignity ironically is protecting and ensuring the right to life of
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others, the general people who are holders of the basic rights.
Furthermore, every judicial procedure, including judicial review and
conviction, selection of the types of punishment, and sentencing, must
be administered strictly and cautiously in accordance with the due
process of law. All the criminal procedures, including investigation,
trial, and execution of penalty, must be carefully reviewed, refined and
improved. Such procedure must be carried out seriously and solemnly,
so that it prevents the execution of the penalty from constituting a
'cruel or unusual punishment,' or a punishment that ignores or invades
human dignity.
E. The decision on the retention or abolition of capital punishment,
I must add, has to be made by the legislature's enactment or
repeal of statutes, rather than by this Court's constitutional
review of statutes. While this Court determines whether the
Constitution recognizes a statute that the legislators, people's
representatives, have made, it is the people's choice and
determination expressed through the legislature based on public
discussions and debates that decide enactment or repeal of the
statute.
Ⅸ. Partial Unconstitutionality Opinion by Justice Cho, Dae-hyen
In my view, the provisions at issue prescribing capital punishment
as a criminal punishment might be not against the Constitution so far
as those provisions are applied in the cases of Article 110 Section 4
of the Constitution, while the provisions would be against the
Constitution if they are applied in the cases other than those cases of
Article 110 Section 4 of the Constitution.
Human life has the most fundamental, sacred and noble value and
therefore everyone has a right to maintain such life, a right not to be
threatened with his or her life and a right to require the government
to protect the security of his or her life. It is uncontested that the
right to life is protected as a basic right under our Constitution. The
State not only must not infringe on people's right to life or threats the
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security of their life, but also has a duty to protect the security of
their lives.
Human life in itself has its inherent purpose of existence and the
supreme value, and thus cannot be used as a means to achieve other
purposes. However, I believe that the right to life like any other basic
rights may also be restricted by Article 37 Section 2 of the
Constitution so far as the right to life is deemed to be a basic right
under the constitutional order. In addition, the level of protection or
restriction on the rights to maintenance and security of life may vary
even within the range protected by the right to life. Thus, a soldier
can be ordered to conduct the battle, risking his or her life for the
national security, and police officers can be ordered to rescue people's
lives in a disaster risking their own lives. Moreover, the court, in the
instance where a person kills someone to save the life of another,
may not find that killing illegal after considering the balance between
the protected and the infringed legal interests.
Because the right to life has supreme value, however, the grounds
for the restriction on the right to life must also be to protect or
rescue human life of such supreme value. Executing the criminals as a
punishment is a mere retribution for their infringement on others' legal
rights that is already committed, and executing the murderer cannot
protect or save the victim's life. As such, capital punishment does not
intend to protect or save human life, and thus the necessity of capital
punishment does not justify deprivation of life of supreme value.
Additionally, it has not been proven yet that the execution of serious
criminals prevents other felony crimes in general. The imposition of
the death sentence is effective in preventing recidivism of the person
executed. However, that deterrent effect can be also obtained by life
sentence and therefore capital punishment is not necessary for the
effect. Consequently, capital punishment fails to satisfy the conditions
that are required by Article 37 Section 2 of the Constitution to justify
the deprivation of human life.
Moreover, capital punishment constitutes an infringement on the
essential part of the right to life because it deprives a human being of
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his or her life. Therefore, it violates the later part of Article 37
Section 2 of the Constitution that prohibits infringement on the
essential part of basic right.
On the order hand, considering that the exception clause of Article
110 Section 4 of the Constitution recognizes the imposition of capital
punishment in military court proceedings, we cannot but accept that
our Constitution itself permits the imposition of capital punishment in
an exceptional situation of military court proceedings under an
emergency martial law. The exception clause of Article 110 Section 4
of the Constitution is a provision allowing an exception to the
principle of Article 37 Section 2 of the Constitution with respect to
the right to trial and the death penalty.
All of the provisions at issue, which prescribe the death penalty as
a type of criminal punishment, are interpreted to be applicable in all
the cases, whether or not it falls under the exception clause of Article
110 Section 4 of the Constitution. Thus, in my view, the provisions
cannot be said constitutional or unconstitutional in all cases. Instead,
the provisions at issue are not against the Constitution when they are
applied in cases that fall under the exception clause of Article 110
Section 4 of the Constitution; on the contrary, if they are applied in
cases that fall outside the exception clause, the provisions are against
the Constitution because in such cases the essential part of the right
to life will be infringed without legitimate reasons, violating Article 37
Section 2 of the Constitution.
X. Unconstitutionality Opinion by Justice Kim, Hee-ok
A. Whether capital punishment is unconstitutional
Capital punishment which is stipulated as a type of punishment in
Article 41 Item 1 of the Criminal Act is a penalty that deprives a
person's life, the basis of human being, and destroys his or her social
existence. The death penalty, as one of the oldest penalty in human
history, has been recognized to be a basic means of retribution for
crimes and the most effective means for general crime deterrence.
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However, in determining the procedure and the way of imposing and
executing capital punishment, human dignity has been carefully
considered to comply with the principle of prohibition of cruel
punishment and the due process of law. The number of crimes subject
to the death penalty has also been decreased. Further, in light of the
fact that capital punishment has a nature as an institutional killing of
people by using the governmental power, the serious debates over the
abolition of the death penalty have continued worldwide until today.
The issue whether capital punishment is against the Constitution is
not an issue of determining whether to abolish it in consideration of
criminal policies or for a better criminal law system that promotes
human right; rather, it is an issue of determining its incompatibility
with the provisions and spirit of the Constitution. In other words, it is
a question of whether there exists a provision of the Constitution
which expressly recognizes or denies capital punishment; whether
capital punishment infringes on the right to life, or on essential part
of the right to life, of the criminals in violation of the principle of
proportionality, considering the fact that capital punishment, as an
institutionalized form of punishment, restricts the criminal's basic right
by depriving his or her life; and whether capital punishment is
inconsistent with human dignity and worth, which is a fundamental
spirit of the Constitution.
B. Whether any provision of the Constitution recognizes capital
punishment
Except for Article 12 Section 1 of the Constitution, which reserves
the types of penalty to be decided by statute, our Constitution does
not have any provision that expressly recognizes or denies capital
punishment system in which the government deprives individual
people's life as a criminal penalty.
Article 110 Section 4 of the Constitution, however, states that
"military trials under an extraordinary martial law may not be
appealed in case of crimes of soldiers and employees of the military,
military espionage, and crimes as defined by the statutes in regard to
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sentinels, sentry posts, supply of harmful foods and beverages, and
prisoners of war, except in the case of a death sentence." This
provision raises the issue of whether it, although indirectly, indicates
that the Constitution recognizes the existence of capital punishment.
The text of Article 110 Section 4 of the Constitution was introduced
in the fifth Amendment of the Constitution for the purpose of prompt
punishment for specific crimes including: the crimes of soldiers and
military employees in an exigent and particular circumstances of
military court proceeding under an extraordinary martial law
proclaimed in time of national emergencies and wartime; military
espionage; and other crimes defined by statutes with respect to
sentinels, sentry posts, supply of harmful foods and beverages and
prisoners of war. The exception clause of the provision, which was
added in the present Constitution amended in 1987, was to guarantee
the least protection for the right to appeal in death penalty cases in
consideration of the serious human rights violation caused by the
death penalty. Considering the background and the context of
introducing the exception clause of Article 110 Section 4 of the
Constitution, I do not believe that it is a valid interpretation that the
exception clause provides a constitutional ground to uphold capital
punishment; in fact, that provision was drafted to respect at least the
minimum of human rights by restricting capital punishment prescribed
in the statutes.
Consistency and uniformity shall be maintained in the interpretation
of constitutional provisions even when those provisions appear to
conflict with each other. Moreover, in such cases, more fundamental
constitutional norms must not be violated. In this regard, Article 10 of
our Constitution sets forth human dignity and worth as a fundamental
norm in our constitutional scheme of protecting basic rights. Provided
that capital punishment as a statutory punishment is found to be
clearly incompatible with human dignity and worth, the exception
clause of Article 110 Section 4 should have the limited meaning that
there is no exception to the right of appeal in death sentence cases.
Otherwise, if we give too much meaning to that exception clause of
Article 110 Section 4 of the Constitution and interpret it as a
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constitutional ground to recognize capital punishment, the significance
of Article 10 of the Constitution that prescribes the fundamental value
of human dignity and worth will be diminished.
In short, the exception clause of Article 110 Section 4 of the
Constitution cannot be a constitutional ground, not even indirectly, that
supports constitutional recognition of capital punishment. Because there
is no explicit provision on whether capital punishment is recognized in
our Constitution, the decision should be based on the interpretation
and examination of the right to life protected under the Constitution,
the purposes of the criminal punishment system, and human dignity
and value.
C. Whether the death penalty infringes on the right to life of the
offender who is sentenced to death
1. The right to life protected by the Constitution
Life, as opposed to death, is a genuine natural concept that in itself
means existence of a human being. Because it is the fundamental
ground for human existence, the right to life is a kind of
transcendental right granted by the law of nature and a basic right to
be a ground for all other basic rights. While there is no express
provision of the right to life in our Constitution, human dignity and
worth stipulated in Article 10 of the Constitution cannot be considered
separately from the dignity of human life. Moreover, the right to
bodily freedom defined by Article 12 Section 1 of the Constitution
presupposes that the person is alive, and Article 37 Section 1 of the
Constitution provides that freedoms and rights of citizens shall not be
ignored on the ground that they are not enumerated in the
Constitution. In this regard, there is no doubt that the right to life is
a basic right recognized by our Constitution.
The right to life means defending a person's life against all types of
governmental intrusion, and therefore the government in principle can
neither make a judgment on the life nor make use of such life as a
means to achieve governmental purposes. Furthermore, the government
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has a duty to protect the right to life, and the individual citizen has a
positive right to request the government to take measures for the
protection and maintenance of his or her life.
A social scientific or legal decision on human life shall not be
made carelessly. In other words, everyone's life has an absolute value
and is equally important to everyone. Because the restriction on the
life means its deprivation, an issue arises whether the right to life is
an absolute basic right that cannot be restricted by the Constitution.
No absolute basic right is expressly enumerated in our Constitution,
and all the freedom and rights of citizens may be restricted by the
statutes only when necessary for national security, public order or
public welfare. In this respect, the right to life is no exception. The
notion that the right to life may be constitutionally restricted can also
be derived from the nature of the right itself. In other words, there
are cases where the protection of a person requires restriction on the
life of another, or the restraint on a specific person's life has to be
allowed for the significant public interest in avoiding the imminent
danger of loosing many people's lives. In such very exceptional cases,
the government unavoidably makes a legal assessment on the value of
life, and the right to life can be subject to the restrictions under
Article 37 Section 2 of the Constitution. In such case, we cannot say
that the deprivation of life is automatically deemed to be an
infringement on the essential part of the right to life.
However, the principle of proportionality as the standard of review
must be strictly applied, and the legislature's broad discretion in
making statutes should not be allowed. It is because such restriction is
only permitted in urgent and exceptional circumstances where a
person's right of life conflicts either with the right of another or with
a very significant public interest, thus requiring a legal assessment on
the right. To the contrary, if the restriction on the right to life is
imposed without any exceptional circumstances, it would be
unconstitutional because such restriction is a deprivation of life, a
legal assessment of which is not allowed.
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The Court's decision on whether capital punishment, which deprives
the life of the offender who committed grave crimes of denying other
persons' life and their human rights, infringes on the offender's right
to life, shall be made by applying the principle of proportionality and
the principle of non-infringement on essential part of basic rights
under Article 37 Section 2 of the Constitution.
2. Whether the principle of proportionality is violated
(A) Legitimacy of the legislative purpose
The death penalty is a kind of statutory legal punishment, and its
legislative purpose is not different from other criminal punishment in
general. Criminal punishment, which is retribution for crimes carried
out by the State and society, has purposes of special deterrence and
general deterrence: the former intends to prevent recidivism by
restricting the offender's certain basic right; the latter intends to deter
others in the community from committing the same or a similar crime.
Thus, we can say that the death penalty as a kind of criminal
punishment has the legislative purposes of retribution, special
deterrence, and general deterrence against grave and heinous crimes
that deny others' lives, infringe on human dignity, or directly violate
public interest of such significance. There are massive criminal policy
disputes over whether the purpose of the modern criminal punishment
is retribution for crimes, special deterrence, or general deterrence, but
these legislative purposes are all justified under the Constitution. Even
so, if capital punishment is abused over to, for example, political
crimes as it had been in the past, the legislative purpose will lose
legitimacy. Nevertheless, this issue does not need further review at
this point in determining the constitutionality of capital punishment
itself.
(B) Appropriateness of the means adopted
Because the deprivation of a criminal' life excludes the possibilities
to transform and rehabilitate the person, it can never contribute to
achieving the purpose of special deterrence.
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In addition, as for the general deterrent effect of capital punishment
that the death penalty would, by its threatening effect, contribute to
preventing ordinary people from committing the same or similar
crimes, there has been no clear evidence showing that capital
punishment has such general deterrent effect against heinous crimes.
Instead, there are only conflicting assertions: some argue that there is
no empirical evidence on such threatening effect; and others argue that
there is no evidence showing absence of such threatening effect.
Moreover, unlike the past practice, most countries including us that
retain capital punishment currently do not carry out execution in
public and try to minimize the pain. These changes are desirable in
light of humanity. These facts indicate that capital punishment is
imposed just to comply with the criminal statutes that require capital
punishment for certain crimes, rather than to achieve a realistic and
direct threatening effect through the execution.
Further, exercising retribution through criminal punishment does not
require the same harm to the criminal; rather, it is based on the
premise that a private retaliation should be prohibited and replaced by
righteous public indignation. If we take the premise, the argument that
the perpetrator's right to life must be restricted for a punishment that
corresponds to the crimes of infringing on other people's lives or
equivalently significant legal interest has no logical basis. Rather, the
government's practice of depriving an offender's life in deliberation
and premeditation is contrary to the underlying idea of the Criminal
Act that prohibits homicide and defines murder as a crime. Thus, I
cannot consider that capital punishment conforms to the spirit of fair
retribution.
After all, capital punishment is unlikely to make manifest
contribution in achieving any of the purposes among retribution,
special deterrence or general deterrence for grave crimes. It is
uncertain how much general deterrence effect it would have on the
offenders who would commit such a grave cruel and heinous crime.
In my view, the only effect of capital punishment which can be
clearly recognized is the complete eradication of recidivism by the
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offender.
When the government restricts by statute a basic right whose value
is constitutionally significant to protect human dignity and worth and
the right to life guaranteed under the Constitution, the means used for
the restriction can be proper only when it evidently contributes to the
legislative purposes. As for capital punishment, however, while the
restricted basic right is the right to life which is the source of human
existence and precondition of all basic rights, there is no clear
evidence that its deprivation as a criminal punishment contributes to
the purposes of punishment, namely retribution, special deterrence, or
general deterrence of heinous crimes. Therefore, capital punishment
cannot be a proper means to achieve its legislative purposes in our
constitutional system where human dignity and worth is upheld and
the right to life is protected.
(C) The least restrictiveness
It is certain that the deprivation of a serious criminal' life
completely prevents the chance of recidivism by permanently remove
him or her from the society, and it is obviously an expression of
retributive idea. Even assuming we acknowledge the general preventive
function of capital punishment by relying on people's instinctive fear
of death rather than scientific evidence, that function can also be
obtained by imprisonment such as life sentence without possibility of
parole and do not require the criminal's life to be taken.
It is also true that, even if a court's decision is made through a
careful and due process by a competent judge, there are always the
possibilities of misjudgment when it is made by a human being.
Moreover, a punishment depriving a life does not leave any means to
alleviate or remedy the harm on the basic right resulted from such
misjudgment, and the gravity of the infringement is extreme and
full-scale. Because this would mean giving up the realization of justice
which should be obtained in the criminal justice system by affording
effective correction of any misjudgment, it is incompatible with the
rule of law that is to protect human rights and justice.
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In this regard, capital punishment violates the principle of the least
restrictiveness in that it is an excessive punishment depriving the
criminal of his or her right to life completely and ultimately, when in
fact there may be other means such as life sentence without
possibility of parole, that may likewise fulfill the function of the death
penalty as a punishment for serious crimes.
(D) Balance of legal interests concerned
The private interest concerned in death penalty cases is the loss of
an ultimate and fundamental basic right of the offender. The public
interest concerned, on the contrary, is the prevention and the public
safety against the crimes of infringing on other people's lives or
equivalently significant legal interests. Here, the imposition of the
death penalty is always a premeditated and deliberate deprivation of
the life of an individual who, after completion of the crime at issue,
has already gone through investigation, trial, sentencing, and
imprisonment. On the other hand, other people's lives or the
equivalently significant legal interests to be protected by the imposition
of capital punishment have been already infringed. Therefore, there is
no urgent or necessary need to deprive that criminal's life. In addition,
it is uncertain how effective the capital punishment is for the public
safety and crime prevention. Consequently, the imposition of sentence
to death does not strike the balance between the legal interests,
because the private interest infringed here is much greater than the
public interest concerned.
3. Whether the essential part of the right to life is violated
The restriction on the right to life means a deprivation of life.
Therefore, this Court's determination on whether it violates the
essential part of that right shall be made after considering whether
there is an imminent and exceptional circumstance where the
defendant's right to life conflicts with other people's right to life or its
equivalently important public interest that necessarily requires a legal
assessment on life. However, as we examined above, the imposition of
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capital punishment means the government's deprivation of life, through
its official process, of the defendant who was arrested and has been
incarcerated in prison so long after the completion of the grave crime
he or she had committed that there should be no imminent threat
against the life of another or public interest of similar importance.
Thus, such case does not fall under the exceptional circumstances
where the legal assessment on life is necessary.
Accordingly, the capital punishment through which the government
deprives the defendant's life based on a legal assessment on life
infringes on the essential part of the right to life, violating Article 37
Section 2 of the Constitution. The deprivation of life also means a
deprivation of personal liberty and therefore shall be deemed to violate
the essential part of that personal liberty prescribed in Article 12
Section 1 of the Constitution.
D. Whether capital punishment is incompatible with human dignity
and worth
Article 10 of the Constitution declares that "all citizens shall be
assured of human dignity and worth." Human dignity and worth is
supreme value protected by the Constitution, an ideological basis of all
basic rights, the guideline for the interpretation of other basic rights
provisions, and the limit of restriction for other basic rights. In
addition, human dignity and worth declared by the Constitution implies
that the purpose of every governmental function must be to protect
human dignity, and a citizen must not be degraded into a means for
other goals. This respect and protection of human dignity is required
to be a leading principle in every aspect of criminal statute legislation
and its applications and implementations.
So far as Article 10 of the Constitution describes a person having
human dignity and worth to be "every citizen," this value of human
dignity and worth as a superior constitutional norm exists prior to the
needs for the criminal punishment of a vicious felon. Our penal
system focuses on criminal conducts and the corresponding
responsibility, based on the premise that a human being shall not be
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treated merely as an instrument for achieving other purposes, and thus
excludes the view that treats the offender merely as an object to be
used for the public interest of social safety. Therefore, despite the fact
that he or she committed the heinous crime and infringed on the
victim's life and human rights, the offender also retains human dignity
and worth and must not be treated simply as an obstacle that
threatens public safety. Capital punishment, on the contrary, considers
the offender only as an instrument to completely close off of the
possibilities of recidivism for the benefit of the entire society, to deter
other crimes, or just as a subject for retribution. The death penalty
also does not leave the offender any minimum moral liberty to
self-reflect and rehabilitate him or herself under his or her own
responsibility. For the foregoing reasons, the death penalty violates
human dignity and worth declared by Article 10 of the Constitution.
Furthermore, by coercing the judges and jail officers, who have to
be involved in the administration of the death penalty system due to
their occupations, to participate in the planned process of depriving
people's life regardless of their own conscience as a human being,
capital punishment degrades those judges and jail officers to a mere
instrument for the governmental interest. In this regard, capital
punishment infringes on their right to human dignity and worth.
Therefore, the death penalty contradicts with human dignity and
worth prescribed in Article 10 of the Constitution.
E. Sub-conclusion
As examined above, even though the right to life protected under
Article 10, Article 12 Section 1, and Article 37 Section 1 of the
Constitution may not be an absolute basic right which can never be
restricted, the death penalty, as a punishment depriving the life of
offenders who committed serious crimes, infringes on those offenders'
rights to life by violating the principle of proportionality and the
principle of non-violation of essential part of basic rights. Moreover,
capital punishment does not comply with human dignity and worth
declared by Article 10 of the Constitution. Article 110 Section 4 of
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the Constitution cannot be a provision that provides, even indirectly, a
basis for capital punishment; rather, the exception clause of Article
110 Section 4 of the Constitution has to be interpreted only to mean
that, even in an extraordinary situation such as a military tribunal, the
criminal who is sentenced to death must be granted his or her right
to appeal.
XI. Unconstitutionality Opinion by Justice Kim, Jong-dae
A. The relationship between the right to life and Article 37 Section
2 of the Constitution
1. The meaning of Article 37 Section 2 of the Constitution
While the first part of Article 37 Section 2 of the Constitution
prescribes that the freedoms and rights of citizens may be restricted
only when necessary for the national security, public order or public
welfare, the second part of that provision sets forth the limitation by
stating that "even when such restriction is imposed, no essential aspect
of the freedom or right shall be violated." Here, the essential part of
freedom and right means the substantive or fundamental element in its
core (See, 1 KCCR 357, 373, 88Hun-Ka13, December 22, 1989), the
restriction of which would render the freedom or right meaningless
(See, 7-1 KCCR 499, 509, 92Hun-Ka29, April 20, 1995).
When we examine Article 37 Section 2 of the Constitution, we can
find that the provision is double layered and therefore divides the
content of basic rights into two parts, the core element which cannot
be restricted and the other element which can be restricted: The first
part allows the restraint on every basic rights as long as it is a
proper means to achieve the aims pursued in consistent with the
principle of proportionality, whereas the second part defines the
limitation of the restraint not to be a restriction on the essential part
of those basic rights.
That the first part of the provision allows the restriction on basic
rights means that such restriction can be legitimized by other
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constitutional values. So far as it is necessary for the national security,
public order or public welfare, the restriction on basic rights is
constitutionally justified, not violating the Constitution even though
those basic rights are to be protected by the Constitution. The second
part, on the contrary, says that the essential part of basic rights, the
core element of the rights, can never be restricted in any
circumstances and the restriction on that essential part would never be
constitutionally justified because it has already been denied by the
Constitution.
2. The relationship between the nature of life and Article 37 Section
2 of the Constitution
(A) There is no middle or gray area between life and death. The
restriction on life means the deprivation of life because life disappears
immediately when it is restricted. Thus, the right to life is
single-layered and cannot be divided into two, the essential part and
the non-essential one, and therefore the restraint on life always ends
up being an infringement on the essential part of life.
Due to this nature of life, it is difficult to apply Article 37 Section
2 of the Constitution to the restriction on the right to life. Because
the first part of that provision prescribes that "all" freedom and rights,
without exception, including the right to life, can be restricted, it
follows that the right to life can also be restricted; then, only the
issue of whether such restriction is constitutionally justified remains.
On the contrary, because the second part of the provision states that
the essential part of such freedom and rights must not be infringed, it
follows that the essential part of the right to life cannot be infringed.
Here, because any restriction on life would infringe its essential part
due to the nature of life itself, the right to life can never be
restricted. While the first part of Article 37 Section 2 of the
Constitution allows the restriction on the right to life, the second part
of the same provision makes such restriction impossible. In my view,
this
contradiction
shall
be
resolved
through
constitutional
interpretations: should the restriction on the right to life be considered
to be impossible at all by asserting the second part of Article 37
- 61 -

1. Capital Punishment

Section 2 of the Constitution? Or, should we interpret that the second
part of that provision is not to be applied with respect to the right to
life for the reason that it can be restricted under the first part of the
provision?
(B) If we take the view that the second part of Article 37 Section
2 of the Constitution which requires the essential part of freedom and
rights not to be infringed must be strictly complied as to the right to
life, any restrictions on the right to life cannot be allowed. A life,
from an ethical or religious viewpoint, has of course such precious
and irreplaceable value that its deprivation of life can never be
tolerated in any circumstances. Looking from the perspective of the
Constitution which is a legal norm, however, because every basic right
is recognized only upon the existence of the State and its Constitution,
the restriction on the right to life can be constitutionally justified for
the purpose of preserving and realizing other important constitutional
value. For instance, if we say deprivation of life is not constitutionally
justifiable even in a case where it is inevitable for the protection of
the nation and the citizens from imminent threats to their existence
and survival, protecting the right to life of individuals in such case
would mean a denial of all the other constitutional values.
Therefore, we
might also be
expressly allows
prohibition about

have to admit that restrictions on the right to life
constitutionally justified because the Constitution
restrictions on every basic right without any explicit
restriction on the right to life.

(C) On the other hand, there can be an assertion that the second
part of Article 37 Section 2 of the Constitution, in addition to the
first part, has to be applied, and that if the principle of proportionality
is met under the first part of the provision, the restriction on the right
to life is justified under the second part of the provision as well,
because the essential part of the life is deemed not to be violated in
that case. Such interpretation, however, would make the second part of
the provision, which prescribes the ultimate limit of the basic right
restriction, completely futile and lead to a logical contradiction that the
restriction reached the essential part of the right but is not an
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infringement on the essential part.
(D) For the reasons above, the second part of Article 37 Section 2
of the Constitution must be deemed to be a provision for restrictions
on the general basic rights that consist of double-layered parts, the
essential one and the non-essential one, and it should not be applied
to those rights like the right to life which in its nature cannot be
divided into essential and non-essential part. Thus, in my view, the
restriction on the right to life may be available under the first part of
Article 37 Section 2 of the Constitution, and the issue on its
constitutionality can be decided by the principle of proportionality.
B. Whether capital punishment infringes on the right to life
Other than the reasoning below, I would like to join the dissenting
opinion of Justice Kim, Hee-ok on the issue of whether capital
punishment infringes on the right to life in violation of the principle
of proportionality.
1. Legitimacy of legislative purpose of capital punishment
The ultimate reason for the existence of the Constitution is to
ensure that members of society can lead their lives preserving their
dignity and worth as a human being. If that Constitution, however,
allows the government to deprive a person of his or her life, which is
the basis of human existence, it would be like that the Constitution
itself denies its own existence. Thus, the only circumstances where the
life deprivation is constitutionally allowed would be the cases where
the interest in saving an individual's life is in conflict with the one in
securing the existence of the State or when the interests in saving
lives are in conflict with one another and thereby an individual's life
has to be taken away for the sake of the existence of the State or
other people's lives.
The death penalty, as a punishment for crimes, is the government's
deprivation of an offender's life. Because a punishment is imposed
through trial after the commission of crime, it rests on the premise
- 63 -

1. Capital Punishment

that the State exists and functions normally. By the time the death
penalty is sentenced, moreover, the situation where the existence of
the State or the victim's life is in conflict with the offender's life has
already disappeared because the death penalty is imposed for the
crime that was already committed. For instance, the State's failure to
protect the victim from a diabolical killer is a tragic reality, but the
imposition and execution of capital punishment on a diabolical killer
does not revive the victim. The government's deprivation of the
offender's life through the death penalty, which is executed at the time
when the protection of victim's life is impossible, has only the
function of retribution to condemn the crime. However, governmental
deprivation of a person's life as retribution for crime cannot be
justified.
2. Appropriateness of the means used
On the other hand, even though the purpose of the death penalty is
to protect a person's life and public safety from the crimes which may
be committed by the same offender, i.e. special deterrence purpose,
the death penalty would not be justified because we can adopt less
restrictive means to fully achieve that purpose. The death penalty, by
depriving the offender's life, completely removes every danger that
may be caused by that offender to other people and society. However,
those dangers can also be removed by keeping the offender completely
isolated from the society. In other words, the purpose to protect
individuals and society would be equally achieved so long as the
government continuously maintains the offender in prison.
As explained above, it is an excessive constraint on freedom and
rights if the government, which has a more moderate means to use,
nonetheless imposes death penalty and deprives the offender's life.
3. General deterrence effect of capital punishment
In my view, a sentence of death is not necessary for the deterrent
effect for the general public rather than for the offender him or
herself, i.e. general deterrent effect, either. The deprivation of life for
- 64 -

the general deterrence effect would mean, among other things,
sacrificing a person's life for a criminal policy to prevent the general
public from committing crimes. This use of life as a means of crime
deterrence directly contradicts human dignity and worth.
In light of the principle of least restrictiveness and the principle of
balance of legal interests, a deprivation of a person's life is difficult to
be constitutionally justified even though the deprivation may be
assumed to be compatible with the policy purpose of general crime
deterrence. For capital punishment to be recognized as a necessary
means to achieve the policy purpose, there must not be a substitute
means that can achieve the same effect as capital punishment. In
addition, there must be empirical evidence showing that the retention
of capital punishment is far more effective on general crime deterrence
than the abolition of capital punishment. The general crime deterrence
effect, or the concept of preventing crimes of the ordinary people,
however, is so vague and abstract that its true nature cannot be
concretely identified or measured. Moreover, no one can precisely
predict or affirm whether the deterrent effect is greater with capital
punishment than without, or if so, whether the difference in the
effects is great enough to justify deprivation of a person's life.
Even though our country has not executed any death sentence since
one was executed on December 30, 1997, we cannot conclude that
our society and individuals became more vulnerable to the threat of
danger by crimes. Rather, it has been proven that our society has
well-maintained law and order no less than the times when the death
penalty was actually executed. In this regard the assertion of
constitutionality of capital punishment based on its general deterrence
effect cannot prevail.
Besides, even we assume that there are some instances that crime
rates increase after the abolition of capital punishment, it would be
difficult to prove the causal relationship between the two, because
increase in crime is influenced by complex, multi-layered social,
economic and cultural factors.

- 65 -

1. Capital Punishment

Therefore, retaining capital punishment for general crime deterrence
cannot be justified because it uses a person's life as a means to
accomplish the vague and uncertain benefit the existence and extent of
which cannot be identified or measured.
4. Abolition of capital
maximum sentence

punishment

and

introduction

of

new

As mentioned above, capital punishment infringes on the right to
life and therefore is unconstitutional. However, we might face a
problem in our national and public safety mechanism to protect the
individuals' lives and society from crimes if capital punishment is
simply abolished, while a maximum punishment having equivalent
effect to that of the death penalty is not implemented.
In our present penal system, a punishment having an effect next to
that of capital punishment has not yet been provided. The life
sentence under the current criminal law, for instance, could be
imposed as a maximum punishment when capital punishment is
declared to be unconstitutional and thereby voided; however, under the
current criminal law, a parole after 10 years of service in prison, as
well as a pardon or a reduction of the life sentence, is available.
Therefore, the life sentence alone does not substitute the effect of
capital punishment as the maximum punishment to its entirety. The
imposition of death penalty has an effect of permanent separation of
the offender from society, and this effect is necessary for the
protection of individuals and society. For the reasons above, unless
there is an objective and clear certainty that public safety is secured
from the offender, a punishment that ensures permanent separation of
the offender from society, that is, a maximum imprisonment that limits
the possibility of parole or pardon is necessary. On the condition that
such new system is introduced, capital punishment should be abolished
for its unconstitutionality.
XII. Unconstitutionality Opinion by Justice Mok, Young-joon
A. Whether capital punishment is unconstitutional
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Capital punishment set forth as a type of punishment in Article 41
Item 1 of the Criminal Act is a penalty that deprives a person's life,
which is the basis of a human being and destroys his or her social
existence. The death penalty, as one of the oldest penalty in human
history, has been recognized to be a basic means of retribution for
crimes and the most effective means for general crime deterrence.
However, in determining the procedure and the way of imposing and
executing capital punishment, human dignity has been carefully
considered to comply with the principle of prohibition of cruel
punishment and the due process of law. The crimes subject to the
sentence of death have also been reduced. Further, in light of the fact
that capital punishment has a nature as an institutional killing of
people by using the governmental power, the serious debates over the
abolition of the death penalty have continued worldwide until today.
The issue whether capital punishment is against the Constitution is,
however, not an issue of determining whether to abolish it in
consideration of criminal policies or protection of human right; rather,
it is an issue of determining its incompatibility with the provisions
and spirit of the Constitution. In other words, it is a question of
whether there exists a provision of the Constitution which expressly
recognizes or denies capital punishment; whether the right to life can
be recognized as a basic right under the Constitution; whether capital
punishment infringes on the essential part of the right to life of the
criminals; whether the infringement on the right to life is excessive in
violation of the principle of proportionality; and whether capital
punishment is inconsistent with human dignity and worth, which is a
fundamental spirit of the Constitution.
B. Constitutional provisions in our Constitution
1. Article 12 Section 1 of the Constitution
Except that Article 12 Section 1 of the Constitution reserves the
types of punishment to be decided by statute, stating that "no person
shall be punished,… except as provided by Act and through the due
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process of law," our Constitution does not have any provision that
expressly permits or prohibits capital punishment.
2. Article 110 Section 4 of the Constitution
Article 110 Section 4 of the Constitution, a provision on military
court's trial under an extraordinary martial law, however, states that
"military trials under an extraordinary martial law may not be
appealed in case of crimes of soldiers and employees of the military,
military espionage, and crimes as defined by the statutes in regard to
sentinels, sentry posts, supply of harmful foods and beverages, and
prisoners of war, except in the case of a death sentence." The
majority opinion of this Court contends that this provision recognizes
the existence of capital punishment under our Constitution.
The President may proclaim martial law under the conditions as
prescribed by statutes when necessary for a mobilization of the
military forces in time of war, armed conflict or similar national
emergency in order to secure the military needs or the public safety
or public order (Article 77 Section 1 of the Constitution). Under that
martial law, a special restriction on the power of the courts may be
imposed in compliance with the statutes (Article 77 Section 3 of the
Constitution) and Article 110 Section 4 of the Constitution states
"military trials under an extraordinary martial law may not be
appealed in case of crimes of soldiers and employees of the military;
military espionage; and crimes as defined by Act in regard to
sentinels, sentry post, supply of harmful foods and beverages, and
prisoners of war." Article 110 Section 4 of the Constitution was
introduced at the time of the 5th Amendment of the Constitution in
1962 to promptly and effectively deal with certain crimes committed
in the imminent, special and exceptional circumstances of national
emergency. The present Constitution amended in 1987, however,
considering the gravity of human rights violations and irreversible and
irreparable character of the death penalty, introduced the exception
clause, stating "except in the case of a death sentence," into Article
110 Section 4 of the Constitution to guarantee the right of appeal in
death penalty cases even during such emergency.
- 68 -

Given the background of the introduction, as well as the textual
context, the exception clause of Article 110 Section 4 of the
Constitution is rather a provision that highlights the seriousness of
capital punishment, because it intends to limit the imposition of the
statutorily provided death penalty by allowing the offender to always
have the right to appeal regardless of the circumstances.
In addition, even when they appear to be in conflict with one
another, the provisions of the Constitution shall be interpreted in a
way to maintain the consistency and uniformity and not to be
inconsistent with more fundamental constitutional norms. Article 10 of
our Constitution stipulates human dignity and worth, which has the
meaning as a fundamental norm in the constitutional scheme of
protecting basic right, and the statutory death penalty, as discussed
below, is clearly against the human dignity and worth. Therefore, the
exception clause of Article 110 Section 4 of the Constitution merely
declares the principle that the right to appeal must be protected in
death penalty cases without exception and cannot be construed that it
permits capital punishment.
In conclusion, in my view, the exception clause of Article 110
Section 4 of the Constitution cannot be deemed that it provides the
basis to even indirectly recognize capital punishment in our
Constitution.
3. Right to life
Life, as opposed to death, is a genuine natural concept that in itself
means the existence of human being and the fundamental ground for
human existence. Thus, a careless social scientific or legal assessment
on human life must not be made. In other words, everyone's life has
an absolute value and is equally important to everyone.
Therefore, the right to life is a kind of transcendental right granted
by the law of nature and a basic right to be a ground for all other
basic rights. While there is no express provision on the right to life
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in our Constitution, human right and worth provided by Article 10
Section 1 of the Constitution cannot be considered separately from the
dignity of human life. Moreover, the right to bodily freedom defined
by Article 12 Section 1 of the Constitution presupposes that the
person is alive, and Article 37 Section 1 of the Constitution provides
that freedoms and rights of citizens shall not be ignored on the
ground that they are not enumerated in the Constitution. Thus, it
follows that the right to life is the most important basic right among
the basic rights recognized by our Constitution.
The right to life also means the right to defend life against all
types of governmental intrusion, and therefore the government in
principle can neither make a decision on the life nor make use of
such life as a means to achieve governmental purposes. Furthermore,
the government has a duty to protect the right to life and the
individual citizen has a positive right to request the government to
take measures for the protection and maintenance of his or her life.
4. Article 37 Section 2 of the Constitution
Article 37 Section 2 of the Constitution stipulates that "freedoms
and rights of citizens may be restricted by statutes only when
necessary for national security, the maintenance of law and order or
for public welfare." At the same time, however, it also prescribes that
"even when such restriction is imposed, no essential aspect of the
freedom or right shall be violated."
C. Capital punishment and right to life
1. Essential aspect of the right to life
As mentioned above, Article 37 Section 2 of the Constitution states
that the essential aspect of freedom and right must not be violated in
any circumstances and the right to life has such an absolute meaning
to individuals that it, conceptually or substantively, cannot be divided
into two parts of essential part and non-essential part. Because the
restriction on the right to life consequently would mean deprivation of
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the entire life, the right to life should necessarily be an absolute basic
right that can never be constitutionally restricted.
Moreover, a deprivation of life means a deprivation of the person's
body, and thus capital punishment constitutes an infringement on the
essential aspect of physical freedom defined in Article 12 Section 1 of
the Constitution.
Because capital punishment violates the essential aspect of the right
to life and the physical freedom, therefore, it shall not be
constitutionally permitted.
2. The principle of proportionality
Even assuming that the governmental restriction on its citizen's right
to life is not an infringement on the essential aspect of his or her
right to life in very exceptional and inevitable circumstances, such as
the one that requires the national defense against foreign invasions
threatening the lives of the people, or the protection of the people's
lives and human rights against heinous organizational crimes, a strict
standard of review should be applied for the decision on whether the
deprivation of the right to life is incompatible with the principle
against excessive restriction.
(A) Legitimacy of the legislative purpose
The legislative purpose of capital punishment is legitimate because it
intends to protect society from offenders who committed grave and
heinous crimes of denying other's life, degrading human dignity, or
directly damaging public interest, by taking away their life and thereby
permanently separating them from society.
(B) Appropriateness of the means adopted
The majority opines that the death penalty is a proper means to
achieve the legislative purpose of general deterrent effect, because the
death penalty, as a necessary evil, is an inevitably chosen punishment
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that is designed in consideration of people's instinctive fear of death
and the desire to revenge for the crime. Therefore, it is presumed to
have more effective deterrence effect than other penalties.
However, the death penalty can never contribute to achieving the
purpose of creating special deterrence, since it deprives the offender's
life and thereby eliminates any chance for his or her rehabilitation.
Additionally, as to the issue of whether capital punishment triggers
the fear of death and contributes to deterrence from grave crimes by
threatening potential criminals, i.e. general deterrence effect of capital
punishment, it is practically difficult to have any scientific evidence
based on empirical data such as statistics on crime rates according to
retention or abolition of capital punishment. In the current situation, an
argument such that the retention of death penalty still functions as
deterrence to serious crimes, or that the crime rate has risen after the
abolition of capital punishment cannot be confirmed.
The retribution by criminal punishment, moreover, does not means
an eye for an eye revenge but is based on the premise that a private
retaliation should be prohibited and replaced by righteous public
indignation. If we take this premise, then it is not necessary to
deprive the penetrator's life in order to retaliate for his or her
infringement on other people's lives or equivalently significant legal
interest.
Consequently, the only clearly recognizable effect of capital
punishment is that it permanently separates the offender from society
so that any possibility of retaliation against the victims or recidivism
can be rooted out. However, this effect or purpose of death penalty
can be achieved considerably by other means such as 'absolute life
sentence.'
In depriving the right to life, which is the basis for every life, in
accordance with the relevant statutes, the means chosen by the
government can be deemed to be proper only when it is clear that
such means contributes to the legislative purposes. Capital punishment,
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however, is not a proper means to achieve the legislative purposes
because, except for the permanent separation of the criminals from
society, it is not evident how the death penalty serves the goals of
the punishment.
Moreover, the death penalty must be enforceable to gain its
threatening effect that the majority suggests in the Court's opinion.
Our country, however, is now classified by Amnesty International as
abolitionist in practice because no execution has been carried out for
12 years since the latest execution was taken place on December 30,
1997. Thus, capital punishment in our country has lost its
enforceability and thus cannot be regarded to be a proper means for
achieving the legislative purposes.
(C) The least restrictiveness
Besides the closing off of the possibility of recidivism by
permanently separating the offender from society, we may also
recognize that capital punishment has general deterrence function by
virtue of threatening the public. However, it is hard for us to jump to
a conclusion that there is no means less restrictive than depriving the
offender's life.
First of all, the fact finding in a criminal court proceeding must be
based on evidence (Article 307 of the Criminal Procedure Act) and
the probative value of that evidence must be left to the judges'
discretion (Article 308 of the Criminal Procedure Act). There is
always a chance of misjudgment in the criminal justice system. Here,
because the harm caused by a misjudgment in delivering a sentence of
death, that is, a deprivation of life, is so ultimate and outright, we
could never find a plausible measure to remedy that misjudgment.
On the contrary, we cannot say that there are no other means of
punishment which can accomplish the same legislative goals that
capital punishment tries to achieve. In other words, it is a violation of
the principle of the least restrictiveness when a system of ultimate and
full-scale deprivation of the basic right to life is maintained even
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though a sentence of death can be replaced by other means of penalty
including: setting forth an absolute life sentence without possibility of
parole, pardon or reduction of prison term; adding up prison terms in
aggregating punishments for consolidated crimes; or removing or
increasing the maximum prison term.
(D) Balance of legal interests related
The private interest infringed by the death penalty, the deprivation
of a person's life and body, means the loss of the person's absolute
and fundamental basic right. And the public interests that the death
penalty intends to achieve include social protection against the crimes
that infringe on other people's lives or equivalently significant legal
interest and general deterrence of such crimes. Because the public
interests to be gained by capital punishment can also be gained by
other alternative penalties to the considerable extent, no balance is
achieved between the private interest and the public interest.
3. Sub-conclusion
Because the right to life, as an essential substance of basic rights,
should not be infringed under Article 37 Section 2 of the Constitution,
capital punishment cannot be allowed in our Constitution. Furthermore,
even though the right to life may be restricted, the death penalty
infringes on the right to life in violation of the principle of
proportionality and, therefore, is against the Constitution.
D. Whether capital punishment is incompatible with human dignity
and worth
Article 10 of the Constitution declares that "all citizens shall be
assured of human dignity and worth." Human dignity and worth is
supreme value protected by the Constitution, an ideological basis of all
basic rights, the guideline for the interpretation of other basic rights
provisions, and the limit of restriction for other basic rights. In
addition, human dignity and worth declared by the Constitution implies
that the purpose of every governmental function must be the
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protection of human dignity and a citizen must not be degraded into a
means of accomplishing other goals. This respect and protection of
human dignity is required to be a leading principle in every aspect of
criminal statute legislation and its applications and implementations.
So far as Article 10 of the Constitution defines a person having
human dignity and worth to be "every citizen," a cruel and vicious
criminal also has human dignity and worth, despite the fact that he or
she committed the heinous crimes and killed other people and
infringed on their human rights. We, of course, may need to make the
offender permanently separated from society for the benefit of entire
society, for the reason that the offender is extremely vicious and
threatens the whole society. Capital punishment, however, is an
intentional and premeditated deprivation of the life of the offender
who has been investigated, tried, sentenced and imprisoned for over a
quite a long period of time after the completion of the crime.
Considering that most people have good and evil together, the criminal
who showed his or her extreme evil at the time of committing the
crime stands a good chance of feeling remorse and grief as restoring
even a part of humanity as time goes by. The offender may also
show very close attachment to his or her own life and fear for death
as he or she gains emotional stabilities from the temperate living in
prison. This means that the death penalty is carried out against an
inmate not in the state of violent excitement but in the state of
emotional stability, who regained some portion of his or her reason.
Therefore, the execution must be regarded as a violation of human
dignity and worth.
Furthermore, for the death penalty to be executed, besides the
judge's sentencing of death penalty, an order of the Minister of Justice
and the attendance of the public prosecutor, secretary of the public
prosecutor's office, the warden, or his representative, of the prison or
the detention house, as well as the executioner, are required (Article
463 and 467 of the Criminal Procedure Act). In this regard, by
coercing those people who have to be involved in the administration
of the death penalty system due to their occupations to participate in
the planned process of depriving people's life regardless of their own
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conscience as a human being, capital punishment infringes on their
rights to human dignity and value.
Therefore, the death penalty contradicts with human dignity and
worth, a leading principle applied in criminal jurisprudence that is set
forth in Article 10 of the Constitution.
E. Instances of capital punishment legislation and their effectiveness
This Court, in the judgment of 95 Hun-Ba 1 delivered on
November 28, 1996, held that capital punishment set forth in Article
41 Section of the Criminal Act could be justified because it was
inevitably chosen as a necessary evil and still functioning, and thus it
was neither in violation of the constitutional principle of
proportionality nor against the constitutional order. The Court of 95
Hun-Ba 1, however, added that "in instance where, for example, a
peaceful and stable society is realized as the culture and knowledge
advances, because of the changes in time and circumstances, the
necessity for crime deterrence by threat of death penalty may almost
disappear or the people's legal mind may require its abolition. In such
circumstances, capital punishment shall be abolished; if it nevertheless
continues to exist, then it shall be considered to be unconstitutional."
Unfortunately, it is hard to expect that such changing time and
circumstances will arrive; due to the extreme competition for survival
in the modern society, the old social values have been destroyed and
people suffer mental exhaustion so much that crimes have become
more terrifying and sophisticated and even grotesque crimes committed
by psychopaths have been occurring. As a result, the needs for crime
deterrence have increased and people's legal mind against heinous
crimes became more negative. Thus, we must devise a criminal
punishment system that provides our society with strong protection and
at the same time preserves at least the minimum of human dignity
and worth.
As we observe the instances of legislations around the world, as of
the end of 2008, 92 countries abolished capital punishment altogether,
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10 did so for all offences except for war crimes, and 36 including
our country have not used it for at least 10 years or were under a
moratorium. The other 59 countries retained the death penalty in
active use (the number of execution by 5 countries among the 59
countries reaches 93% of the total number of executions in the world).
In order to achieve the legislative purpose by use of the threatening
effect of capital punishment, its enforceability must be recognized by
the people. According to the Criminal Procedure Act, the order for an
execution must be given within six months from the date of final
judgment (Article 465 Section 1 of the Criminal Procedure Act) and,
in the event of delivery of that order, the execution must be carried
out within five days from that delivery (Article 466 Section 1 of the
Criminal Procedure Act). In our country, the number of death row
inmates is 59 as of the end of 2008 (all of them are so-called felons
and no political offender has been executed since 1989),,and no one
has been executed for 12 years since December 30, 1997. For this
reason, our country is now classified by Amnesty International as
abolitionist in practice.
As we observed above, in our country, death penalty as a criminal
punishment appears to be merely nominal, having no effect since the
executions have not been carried out for a long time although the
death sentence may have been imposed by the statute.
F. Reform of penal system
It is one of the government's duties to its citizens that it protects
the society and the people in the country from cruel and heinous
crimes. And it is no wonder that the government imposes a severe
penalty against cruel and heinous criminals in order to reduce the
retaliation and recidivism and deter crimes by potential offenders.
Thus, even though capital punishment should be abolished because of
its unconstitutionality and loss of enforcement power, a practical
measure in replacement of death penalty must be taken for a
permanent separation of such criminals from society.
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1. Introduction of absolute life sentence
The penalty of life sentence, as a
either by the part of 'imprisonment'
Criminal Act or by Article 41
"imprisonment shall be either for life

criminal punishment, is stipulated
of Article 41 Section 2 of the
of the Criminal Act stating
or for a limited term."

Article 72 Section 1 of the Criminal Act, on the other hand, makes
an inmate under life sentence eligible for parole, which may be
granted by an administrative action after 10 years of service in prison.
In addition, if an amnesty is granted to an inmate under life sentence,
it results in invalidation of the sentence or exemption from the
implementation of the sentence. If a sentence reduction is granted, it
results in modification of the sentence or reduction in implementation
of the sentence (Article 5 Section 1 through 4 of the Amnesty Act).
Thus, according to the present Criminal Act and the Amnesty Act,
every inmate under life sentence retains the possibility of being
released by parole, amnesty or reduction of the prison term.
To accomplish the legislative purposes of capital punishment while
abolishing it, we must leave no room for the cruelest criminal to
return to society under any circumstances. Consequently, unlike the
general life sentence, neither exemption from life sentence nor
reduction of prison term by grant of parole, amnesty or reduction of
prison term should be allowed; in other words, an 'absolute life
sentence' should be introduced.
There might be, of course, a counterargument that such 'absolute life
sentence' would be still incompatible with human dignity and worth.
However, the 'absolute life sentence' can serve as a temporary
alternative to capital punishment.
2. Revision of provision on the penalty aggravation for multiple
crimes and change in the maximum prison term for limited-term
imprisonment.

- 78 -

Article 42 of the Criminal Act states that "imprisonment with prison
labor for a limited term shall be from one month up to fifteen years:
provided, that it may be extended up to twenty-five years in case of
the aggravation of punishment." Article 38 Section 1 of the Criminal
Act also states that "in the event when the punishment specified for
the most severe crime is a death penalty or life sentence with or
without prison labor, the punishment provided for the most severe
crime shall be imposed (Item 1), in the event when the punishments
specified for each crime are of the same kind, other than a death
penalty or life sentence with or without prison labor, the maximum
term or maximum amount for the most severe crime shall be
increased by one half thereof, but shall not exceed the total of the
maximum term or maximum amount of the punishments
specified...(Item 2)".
Thus, if a judge chooses life sentence, the problems indicated in the
previous section would occur even though the defendant repeatedly
committed the most serious crime, unless an 'absolute life sentence'
explained above is introduced. Even if the judge chooses a sentence
of limited-term imprisonment in order to avoid the problems, the result
is that only a prison term not exceeding 25 years is imposed.
Still, an inmate under a limited-term imprisonment may be granted a
parole after serving one-third of the term (Article 72 Section 1 of the
Criminal Act). Thus, in an extreme instance, an inmate sentenced to a
25 years of imprisonment may be granted a parole only after serving
8 years of the prison term (however, in practice, a parole may be
granted after 15 years, because the parole period cannot exceed 10
years under Article 73-2 Section 1 of the Criminal Act).
Consequently, with the limited-term imprisonment, the legislative
purposes of capital punishment, which include deterrence of serious
crimes and permanent separation of criminals, cannot be achieved.
Moreover, we need a penal system where a judge can impose a strict
limited-term imprisonment that makes the offender practically separated
from society. For this, the part of "the maximum term or maximum
amount (of punishment) for the most severe crime shall be increased
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by one half thereof" of Article 38 Section 1 Item 2 of the Criminal
Act should be amended into "the terms or the amounts for the crimes
shall be separately sentenced and added up" (for instance, in the
United States, each crime committed by the same offender is
individually sentenced and added up together). In addition, the present
maximum limit of prison term, '25 years,' has to be significantly
increased (most countries having the limited-term imprisonment penalty
have higher maximum limits than that of our country).
There may be, of course, a counterargument that we do not have to
spend citizens' tax money for the offenders who committed heinous
crimes. However, in my view, the alternatives suggested above can be
adopted to satisfy both the need for public safety and the respect of
the right to life.
G. Sub-Conclusion
The right to life is a basic right of people recognized by Article
10, Article 12 Section 1 and Article 37 Section 1 of our Constitution
and the right to life in itself constitutes such an undivided essential
part that must not be deprived for any reasons. Even though the right
to life may be restricted under the principle of proportionality of
Article 37 Section 2 of the Constitution, the death penalty depriving
human life in violation of the principle against excessive restriction
must be deemed to be an excessive infringement on individual's right
to life, intruding upon human dignity and worth declared by Article
10 of the Constitution.
However, it is needless to say that the government ought to protect
the citizens and the whole society against cruel and heinous crimes,
and thus 'absolute life sentence,' which can permanently separate the
ruthless criminals from society, must be introduced. Otherwise, we
need to revise the provisions of penalty aggravation in sentencing for
multiple crimes committed by the same offender, as well as the
provisions on the maximum limit of prison term for imprisonment to
ensure the most cruel criminals be separated from society for a long
time and prevent their retaliation against the victims and their
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recidivism.
For the foregoing reasons, I conclude that Article 41 Item 1 of the
Criminal Act, which stipulates death penalty as a kind of punishment,
is unconstitutional. At the same time, Article 41 Item 2 of the
Criminal Act that does not define 'absolute life sentence' as a separate
punishment, the exception part of Article 42 of the Criminal Act that
sets forth the maximum limit of imprisonment, Article 38 Section 1
Item 2 of the same Act that stipulates penalty aggravation for multiple
crimes, and Article 72 Section 1 of the same Act that allows a parole
for every punishment of imprisonment are incompatible with the
Constitution.
Justice Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho
Dae-hyun, Kim Hee-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heub,
Mok Young-joon, Song Doo-hwan
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2. The Bioethics and Biosafety Act Regarding Embryo Research
[22-1(B) KCCR 275, 2005Hun-Ma346, May 27, 2010]

Questions Presented
1. Whether early human embryos possess fundamental rights
(negative)
2. Regarding the constitutional complaint filed by complainants who
are engaged in research work on embryos, whether there is a
possibility of infringing on the complainants' fundamental rights and
whether their self-relatedness can be recognized (negative)
3. Fundamental rights of embryo creators in relation to management
and disposal of embryos and necessity of restriction on the rights
4. Whether Article 16 Sections 1 and 2 of the Bioethics and
Biosafety Act, which allow disposal of remaining embryos after five
years, restrict the embryo creators' right to self-determination regarding
the embryos (negative)

Summary of Decision
1. A developing prenatal life can be regarded as possessing
fundamental rights, when constitutional protection for the life is highly
required and the case meets a certain standard. However, the questions
regarding when its possession of fundamental rights should be
recognized and what kind of fundamental rights the life may possess
should be answered considering the development of natural science
and technology, including biological knowledge on the origin of life
and the normative necessity derived from the constitutional
interpretation based on such development.
Because early embryos are fertilized eggs, it would be possible to
say that they already took the first step in the life formation process.
However, at the contemporary level of scientific knowledge, it is hard
to affirm the continuity of the entity from embryos to an independent
human being, unless they are implanted into a mother's womb or the
embryological primitive streaks appear. Given the contemporary level
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of technological development, an embryo is expected to develop into a
human entity only after being implanted into a woman's womb.
Moreover, there seems no social recognition that such early human
embryos are regarded or should be treated as a human entity.
Considering all the facts above, the Court finds that early human
embryos created for artificial fertility treatments do not possess
fundamental rights under the Constitution. Therefore, the constitutional
complaint filed by Complainants 1 and 2, early human embryos, are
non-justiciable as they do not possess fundamental rights.
2. Regarding the complainants, consisting of legal scholar, ethicist,
philosophers, doctors, etc., although they may experience inconvenience
due to the provisions at issue in this case, such disadvantage is
merely indirect and factual one, and the possibility of infringing on
their fundamental rights and self relatedness cannot be recognized.
3. Embryo creators are those who provide parts of their bodies
which contain their own genetic information and are expected to have
the status as biological parents if the embryos are successfully
implanted into the mother's womb and born afterward. They have the
right to self-determination regarding management and disposal of the
embryo. Although not explicitly stated in the Constitution, the embryo
creator's right to self-determination toward the embryo should be
considered as a constitutional right derived from the general right to
personality under Article 10 of the Constitution.
Restriction on the right, however, is highly necessary, considering
the facts that the peculiar status of an embryo, as a developing life,
requires active protection by the State, and that the management and
disposal of embryos necessarily requires evaluation in light of public
welfare and socio-ethical values. In this regard, the embryo creator's
right to self-determination toward the embryos, despite its nature as a
right to personality, is a type of fundamental rights that can be
restricted when it clearly runs against the constitutional value in legal
protection of embryos.
4. That the provisions at issue in this case prescribe five years of
embryo storage period and require disposal of all embryos after the
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storage period is legitimate in terms of the legislative purposes and
also appropriate as a means to achieve the legislative purposes.
Moreover, it seems hard to say that there clearly exists less restrictive
means; the five-year storage period is not clearly unreasonable in
terms of providing some opportunity to use embryos for those who
want to have children. The public interests to decrease social costs
arising from the increased number of remaining embryos and to
prevent the possibility of improper research do not seem to be
dwarfed by the embryo creators' disadvantage caused by the restriction
on their right to self-determination. Therefore, the Court finds that the
provisions at issue in this case are neither in violation of the principle
of least restrictive means nor against the principle of balance between
legal interests.

--------------------------------------

Parties
Complainants
Embryo (1) and twelve others
Represented by Jo, Deok Jae and one other attorney
Han Joong Law Firm
Attorney in Charge: Jang, Bo Sik

Holding
1. The part of the constitutional complaint filed by Nam, X Min
and Kim, X Mi regarding Article 16 Sections 1 and 2 of the
'Bioethics and Biosafety Act'(enacted by Act No.7150, January 29,
2004) is denied.
2. The other part of the constitutional complaint filed by Nam, X
Min and Kim, X Mi and the constitutional complaint filed by other
complainants are dismissed.
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Reasoning
1. Introduction of the Case and Subject Matter of Review
A. Introduction of the Case
(1) Complainant embryo 1 (hereinafter, Complainant 1) and
complainant embryo 2 (hereinafter, Complainant 2) are remaining
human embryos which were generated through in vitro fertilization
with the sperms taken from Nam, X Min (hereinafter, Complainant 3)
and the oocyte taken from Kim, X Mee (hereinafter, Complainant 4)
at a branch hospital of XX Medical Foundation located in Choryang
3-dong, Dong-gu, Busan Metropolitan City in December 9, 2004, but
not implanted into Complainant 4's uterus and stored at the
aforementioned medical foundation.
(2) Complainants 3 and 4 are married couple who provided his
sperms and her oocyte for the purpose of pregnancy by which
Complainants 1 and 2 were generated through artificial fertility
treatments.
(3) Complainant Chang, X Soo is an obstrician/gynecologist;
complainant Kang, X Sung is an obstrician/gynecologist and a
professor; complainant Koo, X Mo and complainant Jin, X Hoon are
professors of Ethics; complainant Kim, X Young is a college student;
complainant Kim, X Soo is a law professor; complainant Park, X Eun
is a physician; complainant Lim, X Sik is a philosopher; and
complainant Hwang, X Sung is a clinical pathologist (hereinafter,
Complainants 5 through 13) .
(4) The complainants filed this constitutional complaint on March
31, 2005, arguing that the Article 16 Sections 1 and 2 of the
Bioethics and Biosafety Act infringe on the complainants' fundamental
rights because the provisions, while permitting the creation of embryos
for the purpose of pregnancy, view embryos created for artificial
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fertility treatments as the cluster of cells, rather than as a human
entity, thereby allowing the remaining embryos to be possibly utilized
for medical research; insufficiently regulate the storage period, disposal
and research of the remaining embryos; and allow research and
disposal of somatic cell cloned embryos that are created through
somatic cell nucleus transfer, without limiting the number of embryos
to be created or specifying the condition, standard and method of
artificial fertilization.
B. Subject Matters of Review
The complainants also requested a review of constitutionality of
Articles 18, 19 and 23 of the former Bioethics and Biosafety Act
(revised by Act No. 7150 on January 29, 2004before revised by Act
No. 8852 on February 29, 2008). But these provisions have no
relevance to the complainants as they simply stipulate procedures for
registration of an embryo research institution and approval of embryo
research protocol. Moreover, the complainants do not specifically argue
unconstitutionality of the provisions, and there seems to be no need
for the Constitutional Court to clarify these parts. Therefore, there
provisions should not be reviewed.
Then, the subject matter of review in this case is whether Article
13 Section 1, Article 16 Sections 1 to 3, Article 17 Items 1 and 2,
Article 20 Section 4, Article 22, Addenda Sections 2 and 3 of the
Bioethics and Biosafety Act (hereinafter, the 'Bioethics Act') and
Article 16 Section 4, Article 17 Item 3, Article 20 Sections 1 through
3 of the former Bioethics and Biosafety Act (before being revised by
Act No. 8852 on February 29, 2008; hereinafter, the 'former Bioethics
Act') are unconstitutional, in violation of the fundamental rights of the
complainants. The provisions at issue are as follows, and the related
provisions are provided in Appendix:
[Provisions at Issue]
Bioethics and Biosafety Act (enacted as Act No. 7150 on January
29, 2004)
Article 13 (Producing Embryos) ① No one shall produce embryos
other than for the purpose of pregnancy.
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Article 16 (Storage and Disposal of Embryos) ① The storage period
of embryos shall be 5 years. A storage period less than 5 years may
be designated by the Consenters.
② Embryo Producing Medical Institutions shall dispose of all
embryos at the end of their period of storage, except for those that
are to be utilized for the purpose of research outlined in Article 17.
③ Embryo Producing Medical Institutions shall record and keep
record of details concerning the disposal of embryos.
Article 17 (Research on Remaining Embryos) Remaining embryos
that have passed the storage period outlined in Article 16 may be
utilized for the following purposes, but only until the embryological
primitive streaks appear in their developmental process. However, in
order to utilize a remaining embryo that has been stored for less than
5 years, a new consent, for this new purpose, is required from the
Consenters.
1. To conduct research aimed at developing contraception and
infertility treatments; or
2. To conduct research aimed at curing muscle dystrophy and other
rare or incurable diseases, as decreed by the President.
Article 20 (Supply and Maintenance of Remaining Embryos) ④ The
requirements under Article 16 Sections 2 through 4 shall apply to
Embryo Research Institutions where they receive remaining embryos in
accordance with Section 1 but do not use them for research. In such
cases, "Embryo Producing Medical Institution" is regarded as an
"Embryo Research Institution."
Article 22 (The Act of Somatic Cell Nucleus Transfer) ① No one
shall conduct somatic cell nucleus transfer other than for the purpose
of conducting research aimed at curing rare or currently incurable
diseases, as described in Article 17 Item 2.
② The permissible type, subject, and scope of research on somatic
cell nucleus transfer pursuant to the purpose stated in Section 1 of
this Article shall be decided by the Presidential Decree after it has
been reviewed by the Review Committee.
Addenda ② (Interim Measures on Remaining Embryo Research) To
the extent that the embryological primitive streaks have not emerged,
remaining embryos may be utilized for the purposes specified in
- 87 -

2. The Bioethics and Biosafety Act Regarding Embryo Research

Article 17, provided that:
1. The remaining embryos were produced before this Act takes
effect;
2. A period of five years has passed since the remaining embryos
were created; or
3. Consent is obtained from the Consenters. However, this
requirement does not apply in cases where obtaining consent is
impossible because the Consenters' whereabouts are unknown.
③ (Interim Measures on Somatic Cell Cloned Embryos Research)
Anyone who is engaged in research on somatic cell cloned embryos
for the purposes mentioned in Article 17 Item 2 at the time this Act
takes effect may continue his or her research, with the approval of the
Minister of Health and Welfare, on either of the following conditions:
1. The researcher has been continuously engaged in research on
somatic cell cloned embryos for at least 3 years; or
2. The researcher has published at least one research paper on
somatic cell cloned embryos in a related academic periodical.
Former Bioethics and Biosafety Act (before being revised by Act
No. 8852 on February 29, 2008)
Article 16 (Storage Period for Embryos and its Disposal) ④ The
regulations on procedure and means of embryo disposal, and recording
and record keeping of disposed embryos are to be provided by the
Ministry of Health and Welfare Decree as necessary.
Article 17 (Research on Remaining Embryos) Remaining embryos
that have passed the storage period outlined in Article 16 may be
utilized for the following purposes, but only until the embryological
primitive streaks appear in their developmental process. However, in
order to utilize a remaining embryo that has been stored for less than
5 years, a new consent, for this new purpose, is required from the
Consenters:
3. To conduct other research approved by the Presidential Decree
after being reviewed by the Review Committee.
Article 20 – Supplying and Maintaining Remaining Embryos
① When an Embryo Producing Medical Institution supplies a
remaining embryo to an Embryo Research Institution for research
approved under Article 19 Section 1, it shall do so for free. However,
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the Embryo Producing Medical Institution may, in accordance with the
Ministry of Health and Welfare Decree, request that the Embryo
Research Institution provide reimbursement for the expenses of storing
and providing the remaining embryo.
② The supply procedures, the calculation of expenses, and any
other details concerning the remaining embryos mentioned in ① shall
be decided by the Ministry of Health and Welfare Decree.
③ The Embryo Producing Medical Institution and Embryo Research
Institution shall report all details concerning the storage and supply of
remaining embryos to the Minister of Health and Welfare in
accordance with the Ministry of Health and Welfare Decree.
2. Arguments of Complainants and Related Bodies
(Intentionally omitted)
3. Review on Justiciability
A. Constitutional complaint by Complainants 1 and 2
(1) Complainants' legal standing as holders of fundamental rights
(a) As Article 68 Section 1 of the Constitution stipulates that any
person who claims that his/her fundamental right has been infringed
by governmental acts or omissions may file a constitutional complaint,
only those who are holders of fundamental rights can file a
constitutional complaint. Here, a 'holder' of fundamental rights means,
in general, a human being after birth.
Nevertheless, a certain exception to the general definition can be
recognized for the life in the middle of its creation before birth, given
the dignity of a human being and the value of life as a source of
such dignity. The Constitutional Court has also declared that a fetus
that evolves into a human being should be entitled to the right to life
under the Constitution, and the State is obligated to protect its life in
accordance with Article 10 of the Constitution (20-2(A) KCCR 91,
101, 2004Hun-Ba81, July 31, 2008). But, although a developing
prenatal life can be regarded as possessing fundamental rights in cases
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where constitutional protection for the life is highly required and the
case meets a certain standard, the questions, such as when its
possession of fundamental rights should be recognized and what kind
of fundamental rights the life may possess, should be answered in
consideration of the development of natural science and technology,
including biological knowledge of the origin of life and the normative
necessity derived from constitutional interpretation based on such
development.
(b) Complainants 1 and 2 are 'embryos' as defined under the
Bioethics Act (see Article 2 Item 2), referring to segmented cells
during the period from the moment of fertilization to the point of
time at which all organs of the given organism have developed
embryologically. Specifically, Complainants 1 and 2 are early embryos
that are at the stage of fertilized eggs before emergence of
embryological primitive streaks, which appear after the lapse of 14
days. They fall short of being the embryos in general pregnancy in
which they are implanted into mother's uterus and primitive streaks
appear (hereinafter, an embryo at this stage is referred as an 'early
embryo'). While the Bioethics Act allows early embryos, like
Complainants 1 and 2, to be utilized for other research purposes if
not used for the purpose of pregnancy, it strictly prohibits embryos
with embryological primitive streaks from being utilized for any
research purpose (referring to Article 17 of the Bioethics Act).
(c) As to whether Complainants 1 and 2, as early embryos, possess
fundamental rights under the Constitution, given the fact the early
embryos are fertilized eggs, it would be possible to say that they took
the first steps in the life formation process. However, at the
contemporary level of scientific knowledge, it is hard to affirm the
continuity of the entity between embryos and an independent human
being unless they are implanted into a mother's womb or the
embryological primitive streaks appear. Given the contemporary level
of technological development, an embryo can be expected to develop
into a human entity only after being implanted into a woman's womb.
Moreover, there seems to be no social recognition that such early
human embryos are regarded or should be treated as a human entity.
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Considering all the facts above, the Court finds that the early human
embryos created for artificial fertility treatments do not possess
fundamental rights under the Constitution, setting aside the necessity
for the State to protect the early human embryos.
(d) Therefore, the constitutional complaint filed by Complainants 1
and 2 is non-justiciable as they do not possess fundamental rights.
(2) Nevertheless, considering the nature of human dignity and value
as a constitutional order within the context of today's advance in
bioengineering, it is undeniable that the State has the obligation to
take steps to protect early embryos as a primitive life, which has
potential to become a human being, in order not to undermine the
constitutional order.
B. Decision on the constitutional complaint by Complainants 3 and 4
(1) Possibility of infringement on the complainants' fundamental
rights and self-relatedness
When filing a constitutional complaint pursuant to Article 68 Section
1 of the Constitutional Court Act for infringement on fundamental
rights by statutes or regulations, the complainant must show that the
relevant provision itself directly restricts freedom, imposes obligation
or deprives his or her rights or legal status (4 KCCR 813, 823,
91Hun-Ma192, November 12, 1992; 7-2 KCCR, 195, 201-202,
94Hunma191, July 21, 1995, etc.). If the relevant provision by itself
does not give any effect to the complainant's legal status,
constitutional complaint against such a provision is denied for lack of
the possibility that the provision would infringe on his or her
fundamental rights (11-1 KCCR, 667, 671, 97Hun-Ma368, May 27,
1999).
(a) Article 13, Section 1 of the Bioethics Act
Article 13 Section 1 of the Bioethics Act prohibits embryo creation
other than for the purpose of pregnancy. As Complainants 3 and 4 do
not try to create embryos other than for the purpose of pregnancy, or
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argue for prohibition of embryo creation even for the purpose of
pregnancy, there is no possibility that the provision infringes on the
fundamental rights of Complainants 3 and 4.
Complainants 3 and 4 argue that the provision fails to concretely
stipulate conditions, standards and methods for fertilization or
limitations on the number of embryos that can be created, when it
allows embryo creation through in vitro fertilization. They also argue
that such failure may cause unnecessarily large number of embryos to
be created and allow possibly hazardous treatments such as ovarian
hyper stimulation to the oocyte donors like Complainant 4.
But stipulation of statutory provisions that control in detail the
embryo creation through in vitro fertilization may not protect oocyte
donors' heath and can restrict autonomy of medical professionals. The
potential danger to occyte donors' health, even if it may happen,
attributes to the private relation between the occyte donor and the
medical personnel who provides treatment for embryo creation.
Therefore, the possibility of infringement on the fundamental rights of
Complainants 3 and 4 and the legal relatedness cannot be recognized.
(b) Article 17 Items 1 and 2, Article 20 Section 4 of the Bioethics
Act and Section 2 of Addenda of the Bioethics Act; Article 17
Section 3 and Section 20 Items 1 through 3 of the former Bioethics
Act
Article 17 Items 1 and 2, Article 20 Section 4 of the Bioethics Act
and Section 2 of Addenda of the Bioethics Act, and Article 17
Section 3, Section 20 Items 1 to 3 of the former Bioethics Act allow
the use for research purposes of the remaining embryos, which are
created through in vitro fertilization procedures for the purpose of
pregnancy but that are not implanted into the womb of woman, and
provide for necessary procedures for the use.
Complainants 3 and 4 argue that their human dignity and value,
freedom of conscience, right and freedom to privacy, freedom of body
and right to equality are infringed, because 1) the aforementioned
provisions bring about confusion in their value system that human
embryos should not be used other than for the purpose of pregnancy;
2) disturb one's development of sound character; 3) make their
personal information open to the public; and 4) make them feel
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insecure about maintaining the life of embryos they have created,.
The aforementioned provisions, however, do not directly hamper
Complainants 3 and 4's formation and maintenance of conscience and
character, nor force them to donate their sperms and eggs or to open
their personal information such as genetic information. Also, as the
embryo creators' consent is required to use the embryos for the
purpose of conducting research and the embryo creators can withdraw
their consent any time before the research starts, the embryos cannot
be used against the will of Complainants 3 and 4. In addition, there
is no comparison group that is basically same as Complainants 3 and
4 but treated differently from them. Therefore, the possibility that the
aforementioned provisions can infringe on the complainants'
fundamental rights or the complainants' self-relatedness should not be
recognized.
(c) Article 22 of the former Bioethics Act and Section 3 of
Addenda of the Bioethics Act
Article 22 of the former Bioethics Act and Section 3 of Addenda of
the Bioethics Act allow the use of somatic cell cloned embryos,
produced by implanting human somatic cell nucleus into human or
animal oocyte, the nucleus of which has been removed, for the
purpose of conducting research, and prescribe its scope and procedure
(see Article 2 Items 4 and 5 of the Act before revised as Act No.
9100, December 6, 2008). Complainants 3 and 4 argue that these
provisions infringe on their fundamental rights including their human
dignity. However, neither the possibility of infringement on their
fundamental rights by the provisions nor their self-relatedness should
be recognized, as they merely created the artificial fertilization
embryos and are not related to the production of somatic cell cloned
embryos.
(d) Article 16 Sections 1 to 3 of the Bioethics Act and Article 16
Section 4 of the former Bioethics Act
Article 16 Sections 1 and 2 of the Bioethics Act set the embryo
storage period as five years at maximum and require disposal of all
embryos after the storage period except for those that are to be
utilized for the purpose of research. The provisions directly restrict
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Complainants 3 and 4's right to self-determination for not allowing the
complainants to store the embryos for more than 5 years or for an
indefinite period. Therefore, the constitutional complaint filed by
Complainants 3 and 4 as to Article 16 Sections 1 and 2 satisfies the
requirements of possibility of infringement on their fundamental rights,
self-relatedness and directness. Article 16 Section 3 of the Bioethics
Act and Article 4 of the former Bioethics Act, however, have no
legal relevance to Complainants 3 and 4's fundamental rights, as the
provisions stipulate recording and record keeping, and its procedure
concerning embryo disposal.
(2) Sub-conclusion
Except for Article 16 Sections 1 and 2, the constitutional complaint
filed by Complainants 3 and 4 regarding the provisions at issue fails
to satisfy the requirements of possibility of infringement on their
fundamental rights, self-relatedness and directness.
C. Decision on the constitutional complainant by Complainants 5
through 13
Complainants 5 through 13, who are legal scholars, ethicist,
philosopher and doctors, etc., argue that the provisions at issue
interfere with their work performance, potentially harm their respect
for life, and possibly reveal their genetic information. Thus, they argue
that the Instant Provisions infringe on their human dignity and value,
freedom of conscience, and right to equality in conducting one's
occupation.
Although it is possible that the provisions at issue may cause
aforementioned inconveniences, such disadvantage is merely indirect
and factual one. And, the possibility of infringement on the
complainants' fundamental rights and self-relatedness cannot be
recognized regarding the provisions at issue, which regulate the
artificially fertilized embryos and the somatic cell cloned embryo.
D. Sub-conclusion
Therefore, the constitutional complaint by Complainants 1 and 2 is
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nonjusticiable as the complainants do not possess fundamental rights.
The constitutional complaint filed by Complainants 3 and 4 concerning
provisions other than Article 16 Sections 1 and 2 is nonjusticiable due
to lack of possibility of infringement on their fundamental rights and
self-relatedness. The constitutional complaint filed by Complainants 5
through 13 is also nonjusticiable for lack of possibility of infringement
on their fundamental rights and self-relatedness.
4. Review on Merits
A. Restricted Right – the right of the embryo creators to decide on
the matters relating to embryos
As embryos are created by donation of sperms and eggs and their
combination, sperm and egg donors can be called embryo creators.
The embryo creators have the right to self-determination regarding
management and disposal of the embryos since they provide parts of
their bodies which contain their own genetic information and are
expected to have the status as biological parents if the embryo is
successfully implanted into the mother's womb and then born as a
human being.
Although the embryo creators' right to self-determination toward the
embryo is not explicitly stated in the Constitution, it should be
considered as a constitutional right, a type of the general right to
personality derived from Article 10 of the Constitution (2 KCCR 306,
310. 89Hun-Ma82, September 10, 1990; 15-1 KCCR 624, 642,
2002Hun-Ka14, June 26, 2003).
Moreover, by retaining the right to determination as to the embryos,
the embryo creators, who are in the best position to protect the
embryo's interests, can avoid damages to the embryo that may be
done by others and provide the embryo with legal protection required
by the constitutional order.
But, the embryo creator's right to self-determination, like other
fundamental rights, can be restricted by the Act when necessary for
national security, the maintenance of law and order, or public welfare
to the extent of not infringing on the core of the right. The necessity
for restriction on the right is high considering the facts that the
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peculiar status of an embryo, which is a developing life, requires
active protection by the State, and that the management or disposal of
embryos necessarily requires evaluation in light of public welfare and
socio-ethical values. In this regard, the embryo creator's right to
self-determination toward the embryos, despite its nature as a right to
personality, is a type of fundamental right that can be restricted when
it clearly runs against the constitutional value in legal protection of
embryos.
B. Whether Article 16 Sections 1 and 2 of the Bioethics Act violate
the right to self-determination
(1) Article 16 Sections 1 and 2 of the Bioethics Act provisions
require disposal of all embryos after five years unless they are to be
utilized for the purpose of research. This is direct restriction on the
embryo creator's right to self-determination as the storage period is set
by the legislature without considering the embryo creator's voluntary
intent.
(2) Creating embryos through in-vitro fertilization can be recognized
as a part of freedom to give birth and freedom to lead a life by
forming a family. Regarding the embryos created with consent of the
relevant parties, therefore, it is desirable to store the embryos as long
as possible so that the embryos are available for implantation and
respect the embryo creators' decision rather than allowing the State to
unilaterally decide the disposal of such embryos.
Nevertheless, the in-vitro fertilization, as it is generally conducted by
a method of producing a large number of fertilized embryos at once
in order to improve pregnancy rate, inevitably produces many
remaining embryos. In this situation, it is highly necessary to cut
down the social cost caused by the increase in the number of frozen
remaining embryos, and to prevent such embryos from being
wrongfully used for inappropriate research purposes.
An unlimited storage period may overburden medical institutions
with increased management cost, thereby potentially resulting in
ineffective management of the remaining embryos. Also, if the
embryos remain frozen for a long time, they will not be viable for
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pregnancy after thawing. Even with a limited storage period, if the
disposal of the frozen embryos is dependent on the decision of the
embryo creators, the embryos may be subject to inappropriate use in
situations where the embryo creators do not or cannot exercise their
right to determination, which often leads to poor management of the
embryos. Therefore, the legislative purposes of the provisions at issue
which stipulate the disposal period and duty to dispose of remaining
embryos at the end of their storage period are legitimate and the
means to achieve the purposes is appropriate.
(3) In review of the provisions that stipulate the five years of
storage period and the disposal of remaining embryos at the end of
their storage period, it seems hard to say that there clearly exists less
restrictive means. The five year storage period is not clearly
unreasonable in terms of providing those who want to have children
with some opportunity to use the embryos, and we can find similar
legislation in other advanced countries like France and UK. The public
interests to decrease social costs arising from the increased number of
remaining embryos and to prevent the possibility of improper research
do not seem to be dwarfed by the embryo creators' disadvantage
caused by the restriction on their right to self-determination.
Considering all the facts above, the Court finds that Article 16
Sections 1 and 2 of the Bioethics Act are neither in violation of the
principle of least restrictive means nor against the principle of balance
between legal interests.
C. Sub-conclusion
Therefore, Article 16 Sections 1 and 2 of the Bioethics Act do not
run afoul of the Constitution in violation of Complainants 3 and 4's
right to self-determination toward the embryos.
5. Conclusion
Therefore, the constitutional complaint of Complainants 3 and 4
regarding Article 16 Sections 1 and 2 of the Bioethics Act should be
denied because they are meritless. The complaint of Complainants 1
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and 2 and Complainants 5 through 13, as well as the complaint of
Complainants 3 and 4 regarding Article 13 Section 1, Article 16
Section 3, Article 17 Items 1 and 2, Article 20 Section 4, Article 22,
and Addenda Articles 2 and 3 of the Bioethics Act, and Article 16
Section 4, Article 17 Item 3 and Article 20 Sections 1 through 3 of
the former Bioethics Act should be dismissed as they are
non-justiciable. We hereby decide as set forth in the holding with a
unanimous decision.
Justices Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho
Dae-hyen, Kim Hee-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heub,
Mok Young-joon, Song Doo-hwan
[Appendix] Related Provisions
Bioethics and Biosafety Act (revised by Act No. 9932 on March 19,
2010)
Article 2 – Definitions
The following definitions apply in this Act:
2. "Embryo" refers to a fertilized egg (or segmented cell) from the
moment of fertilization to the point of time at which all organs of the
given organism have developed embryologically.
3. "Remaining embryo" refers to an embryo that is created through
in vitro fertilization procedures but is not implanted in the womb of
any woman.
4. "Somatic cell nucleus transfer" refers to the transfer of a human
somatic cell nucleus to a human or animal oocyte from which the
nucleus has been removed. <revised on June 5, 2008>
5. "Somatic cell cloned embryo" refers to an embryo formed by the
act of somatic cell nucleus transfer.
Article 13 – Producing Embryos
② In producing embryos for the purpose of pregnancy, no one shall
perform any of the following acts:
1. Fertilizing an oocyte, when the oocyte and/or sperm have been
specially selected for the purpose of producing offspring of a
particular gender;
2. Fertilizing an oocyte, when the oocyte and/or sperm are those of
a deceased person; or
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3. Fertilizing an oocyte, when the oocyte and/or sperm are those of
a minor. However, an exception applies when married under-aged
parents wish to conceive a child.
Article 15 – Consent to the Production of Embryos
① When a medical institution that is designated as an embryo
producing medical institution under Article 14 (hereinafter 'Embryo
Producing Medical Institution') collects sperms or oocytes in order to
produce an embryo, they shall obtain written consent from both the
sperm and oocyte donors, as well as the artificial insemination patient
and her spouse (hereafter called the 'Consenters').
② In the written consent described in Section 1, the following shall
be included:
1. The details of the purpose of producing an embryo;
2. The details of the period of depositing embryos and their
maintenance;
3. The details of the disposal of embryos;
4. Indication of whether or not consent is given to utilize the
remaining embryos for purposes other than pregnancy; and
5. Information on the procedures for the withdrawal of consent, the
protection of consenters' rights and information, and other necessary
information set by the Ministry of Health and Welfare Decree.
<revised on February 29, 2008; January 18, 2010>
③ Embryo Producing Medical Institutions shall explain in detail the
contents of Section 2 before obtaining a written consent under the
provisions of Section 1
④ Any other details or procedures required for the written consent
outlined in Section 1, such as the consent form and record keeping,
will be decided by the Ministry of Health and Welfare Decree
<revised on February 29, 2008; January 18, 2010>.
Article 18 – Embryo Research Institutions
Any one who wishes to do research on remaining embryos
according to Article 17 should meet the facility and personnel
requirements set by the Ministry of Health and Welfare Decree and be
registered with the Ministry as an Embryo Research Institution.
<revised on February 29, 2008>.
Article 19 – Approval of Embryo Research Protocol
① When an embryo research institution that is registered with the
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Ministry of Health and Welfare under Article 18 (hereinafter "Embryo
Research Institution") wishes to do research on embryos under Article
17, it shall submit an Embryo Research Protocol for the approval of
the Minister of Health and Welfare. The same requirement applies
even in the event significant changes are made to the Presidential
Decree <revised on February 29, 2008; January 18, 2010>.
② The Embryo Research Protocol mentioned in Section 1 shall
include documents showing the review results of that Embryo
Research Institution's Board. <revised on February 29, 2008; January
18, 2010>
③ When an Embryo Research Institution submits a research
protocol that is funded by a central government agency, the Minister
of Health and Welfare shall discuss the matter with the head of that
agency before granting approval. <revised on February 29, 2008;
January 18, 2010>
④ The approval criteria, processes, documents, and any other
relevant details shall be decided by the Order of the Ministry of
Health and Welfare <revised on February 29, 2008; January 18,
2010>.
Article 23 – Production and Research of Somatic Cell Cloned
Embryos
① Any one wishing to produce or research somatic cell cloned
embryos shall register with the Ministry of Health and Welfare, only
after satisfying the Ministry's requirements concerning facilities and
personnel<revised on February 29, 2008; January 18, 2010>.
② Articles 19 through 21 shall apply also to research on somatic
cell cloned embryos. In such case, "remaining embryo" is regarded as
"somatic cell cloned embryo."
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3. Challenging the Refusal to Allow Inspection or Copying of
Case-Related Documents
[22-1(B) KCCR 621, 2009Hun-Ma257, June 24, 2010]

Questions Presented
1. A case considered to have a legal justification for trial despite
the fact that its resulting decision no longer has interest of protecting
subjective rights.
2. The relationship between a defense counsel's right to peruse and
copy case documents and a defendant's right to a fair and speedy trial
as well as his/her right to counsel
3. The effectiveness of the ruling to allow perusal and copying of
case documents and whether the public prosecutor's denial of the
perusal and copying infringes on the fundamental rights of
complainants (positive)
4. The need to review, in case the public prosecutor refuses to
allow perusal and copying of case documents despite the court's ruling
to do otherwise, the legitimate reason for such denial of each
document concerned (negative)

Summary of Decision
1. As the legal representatives of the complainants have already
completed inspecting and copying the documents related to this case,
the Court's holding in favor of the complainants would not provide
them with remedies for violation of their subjective rights. Yet, as the
Criminal Procedure Act was amended by Act No. 8496 on June 1,
2007, the defendant enjoys the right to peruse and copy case
documents in custody of the public prosecutor after indictment and
may file an appeal against the public prosecutor's action of refusal. In
this case, the public prosecutor did not comply with the court's ruling
to allow perusal and copying following the defendant's appeal, and
recurrence of similar violations are highly likely since no constitutional
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resolution to date has been made for similar cases. Therefore, this
case still has justification for trial although seeking relief of the
complainants' subjective rights is not relevant in this case.
2. The right to a fair and speedy trial and the right to counsel of a
defendant are fundamental rights guaranteed by the Constitution, and
the defense counsel's right to perusal and copying of case documents
constitute a major element and concrete means in realizing the
aforementioned defendant's rights. Therefore, if the defendant's right to
a fair and speedy trial and the right to counsel are violated as a
consequence of restricting the defense counsel's right to peruse and
copy case documents, such restriction is in violation of the
Constitution.
3. Article 266-4 Section 5 of the Criminal Procedure Act provides
that the public prosecutor shall not make a motion for admission of
relevant witnesses and documents as evidence if he/she does not
comply with the court's ruling concerning the perusal and copying
without delay. However, this does not imply that the public prosecutor
may not comply with the court's order allowing perusal and copying
only if he/she is willing to accept the resulting disadvantage. Rather,
it should be interpreted that the public prosecutor is obligated to
comply with the court order for the protection of the defendant's right
to perusal and copying and, should be imposed with disadvantages
when failed to comply. In that sense, insofar as the court found the
public prosecutor's denial of perusal and copying of case documents
unjustifiable and therefore ordered to allow perusal and copying by
ruling that the denial violated the defendant's fundamental rights
guaranteed under the Constitution, the public prosecutor will have to
comply with the court's decision without delay given the principle of
rule of law and separation of powers. Therefore, if the public
prosecutor fails to promptly follow the court order, he/she will not
merely be denied the right to file a motion for admission of relevant
witnesses and documents as evidence. In fact, his/her action of denial
will violate the defendant's right to peruse and copy case documents
and, furthermore, infringe on the defendant's right to a fair and speedy
trial and the right to counsel as well.
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4. The legislative purpose of the newly adopted regulation dedicated
to perusal and copying of case documents lies in incorporating a
prompt and effective remedy into criminal procedures, and the
Constitutional Court's judicial review of restriction on perusal and
copying when the ordinary court has already reviewed the propriety of
the public prosecutor's denial of perusal and copying would, to a
certain extent, amount to controlling the ordinary court's decision.
Considering these factors, the act of denial against the court's order
itself violates the fundamental rights of the complainants. It is
unnecessary to review whether the public prosecutor's refusal was
justifiable in preventing the perusal and copying of each case
document.
Supplementary Opinion of Justice Lee, Dong-Heub
The purpose of the provisions involving perusal and copying of case
documents specified in Article 266-3 and 4 of the Criminal Procedure
Act lies in, on the one hand, providing substantial guarantee of the
defendant's defense rights by preventing the defendant's or defense
counsel's right to peruse and copy case documents from becoming
nominal and insignificant, and, on the other hand, allowing the public
prosecutor or the court to make prudent decisions in order to prevent
the likely ill effects such as violation of national security and other
major public interests.
Yet, given that the decision concerning the perusal and copying of
case documents may greatly affect the public interest of parties and
interested persons and that there needs to be an opportunity to correct
a wrongful decision of the court, it is necessary to provide the public
prosecutor, defendant or defense counsel with a written provision
specifying an effective means of appeal.
Meanwhile, even under the current Criminal Procedure Act, which
does not have an express provision on appeal, it is appropriate to
interpret that a regular appeal can be made against an a court's ruling
to allow perusal and copying of case documents as the court's order
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to is considered a court's ruling subject to appeal as provided by
Article 402 of the Act, instead of a ruling rendered prior to the
judgment as specified in Article 403 Section 1 of the Act. In that
sense, the public prosecutor can object to the court ruling by filing a
regular appeal, and the public prosecutor's denial of perusal and
copying in this case without having exhausted the appeal process
infringes on the fundamental rights of the complainants and thus
violates the Constitution.
However, in light of the significance of allowing the perusal and
copying of case documents and the need for prompt proceeding of
procedures, it is necessary, from the legislative point of view, to have
an immediate appeal with the effect of suspending execution stipulated
in a provision as a means of objection to the court's ruling involving
the perusal and copying of case documents, which is applicable to
matters related to major interests of the parties or those that require
prompt solutions, instead of a regular appeal that has no effect of
suspending execution. For this reason, the legislators should fully
contemplate to ensure that an immediate appeal involving the court's
ruling over perusal and copying is stipulated in a provision to
compensate for problems likely to occur from not having an explicit
provision allowing an effective means of objection, thereby preventing
harmful consequences of perusal and copying of case documents and
fully guaranteeing the defendant's or defense counsel's right to request
perusal and copying of case documents. Furthermore, adopting an
immediate appeal system would be desirable in the sense that it also
offers a substantial means of appeal to the public prosecutor and the
defendant.
Dissenting Opinion of Justice Kim, Hee-Ok
As the defense counsels of the complainants have completed
inspecting and copying the case documents of this case, the
complainants have already gained relief of their rights; therefore, this
case does not have the interest of protecting subjective interests.
In addition, pursuant to the Criminal Procedure Act amended by Act
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No. 8496 in June 1, 2007, the public prosecutor has to allow the
defendant to peruse or copy case documents following the court's
ruling and, if in opposition, has to appeal against the ruling in
accordance with Article 402 of the Act. If the public prosecutor
simply disobeys the court's ruling, he/she shall not be able to file a
motion for admission of relevant witnesses and documents as evidence
pursuant to Article 266-4 Section 5 of the Act, which will
substantially affect the probative value in questions of fact related to
the documents concerned.
Meanwhile, the list of documents or articles relating to the case as
prescribed by subparagraphs of Article 266-3 Section 1 of the Act
involves those the public prosecutor would produce as admissible
evidence or those relating to arguments made by the defendant or
his/her defense counsel on matters of law and fact, and the competent
court shall, in ordering the public prosecutor to allow a defendant or
his/her defense counsel to peruse or copy documents, consider the
type of degree and harm that may be caused by such allowance, the
defendant's needs for defending the case and a speedy trial and the
importance of such documents pursuant to Article 266-4 Section 2 of
the Act. In light of these facts, the possible disadvantage in
procedures suffered by the public prosecutor who holds the burden of
proof as stated above according to the presumption of innocence
serves to ensure the effectiveness of the court ruling over the public
prosecutor's denial and to substantially guarantee the defense rights of
criminal defendants. In this context, it is hardly the case that the
public prosecutor is likely to disobey the court's ruling based on
Article 266-4 of the Act and repeat similar types of violation nor that
constitutional resolution is an imperative.
Therefore, in the petition of this case, the purpose of protecting the
subjective rights of the complainants has already been served, it is not
likely that similar violations will recur and there is no pressing motive
for constitutional resolution. For this reason, the petition of this case
has no interest in protection of rights and is therefore injusticiable.
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--------------------------------------

Parties
Complainants
Kim ○ Hwan et al.
Complainants' Legal Representatives
1. Law Firm Chang Jo
Attorney in Charge: Lee Deok Woo
2. Law Firm Dongsuh Partners
Attorney in Charge: Han Taek-Geun and one other
3. Law Firm LAWTEC
Attorney in Charge: Kwon Jeong Soon
4. Attorney Kwon Young-Kook and seven others
Respondent
Prosecutor of Seoul Central District Prosecutors' Office

Holding
Following the Seoul Central District Court's ruling to allow perusal
and copying of case documents on April 14, 2009 in case
2009Ko-Hab153, 168 (consolidated) concerning the obstruction of
special public duties resulting in death, etc., the respondent, in
response to the request of the legal representatives of the complainant
for perusal and copying of documents listed in "Annex 1," refused to
allow perusal and copying of the remaining portion excluding the first
and second issued copies as specified on the notes of Annex 1. As
the respondent's denial of request violates the complainant's right to a
fair and speedy trial and the right to counsel, it is against the
Constitution.

Reasoning
I. Introduction of the Case and Subject Matter of Review
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A. Introduction of the Case
1. The complainants trespassed on ○○ building located in
Hangangro 2-ka, Yongsan-gu, Seoul from January 19, 2009 at 3 a.m.
to January 20 at 7:10 a.m., built a lookout at the rooftop and held a
sit-in protest, endangering the life, body and properties of people by
using firebombs and obstructing justice of police who suppressed the
protest by carrying harmful items and thus causing one death and 14
injuries of SWAT team members. In this context, the complainants
were prosecuted on charges including obstruction of special public
duties resulting in death [2009Ko-hab153, 168 (consolidated), Seoul
Central District Court].
2. The legal representatives of the complainants (hereinafter
"representatives") filed a request to the respondent to gain permission
of perusal and copying of documents specified in Annex 1 pursuant to
Article 266-3 Section 1, 3 and 4 of the Criminal Procedure Act on
March 25, 2009, but the respondent denied the request for all the
documents on March 27, 2009, citing reasons provided by Article
112-3 Section 1 Item 1, 3 and 5 of the Prosecutors' Office Rules.
3. The representatives filed an application with the Seoul Central
District Court requesting the respondent to allow perusal and copying
of the aforementioned documents in accordance with Article 266-4
Section 1 of the Criminal Procedure Act. Granting the request on
April 14, 2009, the District Court, pursuant to Article 266-4 Section 2
of the Act, ordered the respondent to allow the representatives to
peruse and copy the aforementioned documents on condition that they
do not disclose or issue the documents to others on purpose irrelevant
to this case or relevant procedures (hereinafter the "ruling granting the
request in this case").
4. On April 14, 2009, the representatives filed an application
requesting perusal and copying of the abovementioned documents by
attaching the copy of the ruling granting the request in this case, but
the respondent, on April 16, 2009, only allowed the copying of the
first issued copies specified on the notes of Annex 1 related to his
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additional submission as evidence on April 10, 2009 and refused to
allow the remainder of documents based on the same stated reasons.
5. Then, the respondent, in relation to his additional submission as
evidence on April 17 and 22, 2009, additionally allowed the
representatives to copy the second issued copies specified on the notes
of Annex 1 on April 23, 2009 but still refused to allow access to the
remainder of documents other than the first and second issued copies
on the notes of Annex 1 (hereinafter the "documents in this case").
6. On May 12, 2009, the complainants filed a constitutional
complaint in this case seeking cancellation of the action of the
respondent who denied the complainants' application requesting perusal
and copying of the documents in this case, arguing that the action
infringes on the right to a fair and speedy trial and the right to
counsel of the complainants.
7. Meanwhile, the presiding judge of the above criminal case
involving the complainants, while reviewing a relevant application for
a ruling (2009Cho-Jae3341, Seoul High Court), ordered the prosecutor
on January 14, 2010 to allow the representatives to peruse and copy
the documents in this case which had been classified as records of the
said application. As a result, the representatives completed inspecting
and copying all the documents in this case.
B. Subject Matter of Review and Relevant Provisions
1. Subject Matter of Review
The subject matter of review in this case is whether the respondent's
denial of the representatives' request for perusal or copying of
documents in this case (hereinafter the "denial in this case") on April
16, 2009 following the court's ruling granting the request in this case
infringes on the fundamental rights of the complainant and thus
violates the Constitution.
2. Relevant Provisions
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[Relevant Provisions]
Article 266-3 (Perusal and Copying of Documents and Articles in
Custody of Public Prosecutor Subsequent to Indictment)
(1) A defendant or his defense counsel may file an application with
the public prosecutor to ask the prosecutor to allow him to peruse or
copy, or deliver in writing, a list of the documents or articles relating
to the case indicted (hereinafter referred to as "documents") and the
following documents that are likely to have influence over admission
of indicted facts or sentencing: Provided, That if the defendant
employs his defense counsel, only the perusal shall be applied to the
defendant:
1. Documents that the public prosecutor would produce as
admissible evidence;
2. A paper that describes the names of persons whom the public
prosecutor plans to produce as witnesses and their involvement in the
case or documents that contain statements made prior to trial;
3. Documents relating to the weight of evidence of the paper or
documents under subparagraph 1 or 2; and
4. Documents relating to arguments made by the defendant or his
defense counsel on matters of law and fact (including the records of
related criminal trial for which adjudication is finally closed and the
records of cases for which nonprosecution has been disposed of).
(2) If it is deemed that there is a reasonable ground to disallow
perusal, copying, or delivery in writing of documents, such as the
national security, needs to protect witnesses, likelihood of destruction
of evidence, and specific grounds under which it is anticipated that it
is likely to hinder the investigation into related cases, the public
prosecutor may refuse to allow the perusal or copy, r deliver in
writing, such documents or place a limitation thereon.
(3) The public prosecutor shall, whenever he refuses to allow the
perusal or copy, or deliver in writing, or place a limitation thereon,
notify of the reason in writing immediately.
(4) A defendant or his defense counsel may, when there is no
notice given under paragraph (3) within 48 hours from the time on
which the public prosecutor received an application under paragraph
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(1), file a motion under Article 266-4 (1).
(5) Notwithstanding paragraph (2), no public prosecutor shall refuse
to allow perusal or copy a list of documents.
(6) The term "documents" in paragraph (1) includes extraordinary
media other than written documents, including drawings, photographs,
audio tapes, video tapes, computer discs, and other goods made for
the purpose of storing information. In this case, copying of such
extraordinary media shall be limited to the minimum necessary
information.
Article 266-4 (Court Ruling on Perusal or Copying)
(1) When a public prosecutor refuses to allow a defendant or his
defense counsel to peruse or copy, or deliver in writing, documents or
places a limitation thereon, the defendant or defense counsel may
make a motion to the court to allow him to peruse or copy such
documents, or have them delivered in writing.
(2) The court may, upon a motion under paragraph (1), order the
public prosecutor to allow a defendant or his defense counsel to
peruse or copy documents, or have them delivered in writing,
considering the type and degree of harm that may be caused by such
allowance, the defendant's needs for defending the case, the necessity
for speedy trial, and the importance of such documents. In such
instance, the court may designate the time and method of perusal or
copying or put a condition or an obligation thereon.
(3) The court shall, when it renders a ruling under paragraph (2),
give the public prosecutor an opportunity to present his opinion.
(4) The court may, if deemed necessary, demand the public
prosecutor to produce the relevant documents, and may also examine
the defendant or any other interested party.
(5) If the public prosecutor does not comply with the court's ruling
concerning the perusal, copying, or delivery in writing under paragraph
(2) without delay, he shall not make a motion for admission of
relevant witnesses and documents as evidence.
Article 266-11 (Perusal and Copying of Documents in Custody of
Defendant or Defense Counsel)
(1) When a defendant or his defense counsel makes an assertion
concerning a matter of law or fact in a trial or a preparatory hearing,
such as non-existence at the scene, insanity, or mental or physical
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retardation, the public prosecutor may demand the defendant or his
defense counsel to allow him to peruse or copy, or issue in writing,
the following documents:
1. Documents which the defendant or his defense counsel intends to
make a motion to admit as evidence;
2. A statement that describes the names of persons whom the
defendant or his defense counsel intends to make a motion to admit
as witnesses and their relations with the case;
3. Documents relating the weight of evidence of the documents
under subparagraph 1 or the statement under subparagraph 2; and
4. Documents relating to the defendant's or his defense counsel's
assertion made in connection with a matter of law or fact.
(2) If the public prosecutor refused to allow a defendant or his
defense counsel to peruse or copy, or deliver in writing, documents
under Article 266-3 (1), the defendant or his defense counsel may
also refuse to allow him to peruse or copy, or deliver in writing,
documents under paragraph (1): Provided, That the foregoing shall not
apply in cases where the court rendered a ruling to dismiss the
motion under Article 266-4 (1).
(3) If a defendant or his defense counsel rejected the demand under
paragraph (1), the public prosecutor may move the court to allow him
to peruse or copy such documents or have them issued in writing.
(4) The provisions of Article 266-4 (2) through (5) shall apply
mutatis mutandis to the motion under paragraph (3).
(5) Article 266-3 (6) shall apply mutatis mutandis to the documents
under paragraph (1).
Article 402 (Judgment Subject to Appeal)
Against a ruling of a court, an appeal may, if there is any
objection, be made: Provided, That this shall not apply in cases where
it is specially provided in this Act.
Article 403 (Appeal from Ruling Prior to Judgment)
(1) Against a ruling rendered, prior to the judgment, concerning the
jurisdiction of a court or the proceedings, no appeal shall be made
except in cases where it is specially provided in this Act.
(2) Omitted.
Article 417 (Idem)
A person who is dissatisfied with an action made by a public
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prosecutor or a judicial police officer concerning confinement, seizure
or return of a seized article and an action concerning participation of
the defense counsel under Article 243-2, may file a petition for
cancellation or alteration of such action with the court having
jurisdiction over the place of execution of such action or the court
corresponding to the public prosecutor's office to which the public
prosecutor belongs.

II. Arguments of the Complainants and Respondent
A. Arguments of the Complainants
1. The fundamental rights of the complainants have been directly
violated by the respondent who, despite the ruling by ordinary courts
granting the request in this case, denied the request for perusal and
copying of the documents. The Criminal Procedure Act or other laws
do not lay out specific procedures to enforce the ruling granting the
request in this case, and there is no way to gain permission for
perusal and copying of the documents in this case through the court's
exercise of authority to control litigations. Therefore, there is no other
remedy than to file the constitutional complaint in this case.
2. Article 266-4 Section 5 of the Criminal Procedure Act provides
that the public prosecutor shall not make a motion for admission of
relevant witnesses and documents as evidence if he/she does not
comply with the court's ruling concerning the perusal and copying
without delay, but most of the documents which the defendant apply
for perusal and copying are those in favor of the defendant or aimed
at impeaching the public prosecutor for his/her filing of prosecution.
In that sense, simply preventing the public prosecutor from filing a
motion for admission of relevant witnesses and documents is not only
ineffective as a means of regulation but, rather, results in helping the
public prosecutor's intention to neither submit the documents that
he/she denied perusal and copying of nor to disclose them to the
defendant.
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For this reason, Article 266-4 Section 5 of the Criminal Procedure
Act only has limited significance of ensuring the prosecutor's prompt
enforcement of the ruling granting the request in this case by
prohibiting the public prosecutor from filing a motion for admission of
relevant witnesses and documents as evidence if he/she does not
comply with the court's ruling concerning the perusal and copying
"without delay," but the provision does not mean that the prosecutor
can choose not to comply with the court's ruling as far as he/she
waives the right to file a motion for admission of relevant witnesses
and documents as evidence. Thus, the respondent's denial in this case
violates the rule of law and the principle of separation of powers,
thereby infringing on the complainants' right to a fair and speedy trial
and the right to counsel.
3. Although it is interpreted that, pursuant to Article 266-4 Section
5 of the Criminal Procedure Act, the public prosecutor has the option
of not complying with the court's ruling granting the request for
perusal and copying of documents if he/she waives the right to file an
application for examination as evidence, it should be individually and
specifically reviewed whether the respondent's denial in this case
violates the complainants' fundamental rights.
The respondent is not allowing the perusal and copying of
documents in this case although the documents contain many critical
contents to clarify the question of facts as to the sharply disputed
points between the complainant and the respondent—whether the
protesters' act of throwing fire bombs caused fire at the lookout and
whether the operation of the SWAT team members to suppress the
protest was legitimate performance of official duties. The respondent's
denial in this case, therefore, infringes on the right to a fair and
speedy trial and the right to counsel of the complainants.
B. Argument of the Respondent
1. Justiciability
a) The respondent's denial in this case is a kind of administrative
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action, but the complainants directly filed the constitutional complaint
in this case without exhausting remedies including administrative
procedures. This, therefore, is against the rule of exhaustion of
remedies.
b) The complainants have already obtained judicial relief through the
ruling granting the request in this case, and the state of violation of
fundamental rights as claimed by the complainants has already been
terminated as the defense counsel completed inspecting and copying all
the documents in this case on January 14, 2010 in the criminal
procedure involving the complainants. In this sense, this case no
longer has the interest of protecting rights of the complainants.
2. Merits
a) Article 266-4 Section 5 of the Criminal Procedure Act merely
stipulates the disadvantage facing the public prosecutor in case he/she
does not comply with the court's ruling concerning the perusal and
copying without delay, that is, being denied the right to make a
motion for admission of relevant witnesses and documents as evidence,
but does not contain a provision that directly enforces the perusal and
copying of documents. For this reason, according to the interpretation
of the aforementioned provision and the "principle of development of
arms under one's exclusive control," the perusal and copying of
materials not submitted as evidence in criminal proceedings can
rightfully be restricted regardless of the court's ruling granting the
request for perusal and copying. Therefore, the respondent's denial in
this case is grounded on the aforementioned provision and is therefore
justifiable.
b) The respondent has already completed inspecting and copying the
documents that are likely to have influence over admission of indicted
facts or sentencing as specified in Article 266-3 Section 1 of the
Criminal Procedure Act, and there is ample reason for disallowing the
perusal and copying of the documents in this case given the inherent
limitations to perusal and copying of documents irrelevant to indicted
facts, redundant documents, internal reports of investigative agencies,
documents related to a relevant pending case, etc. and harmony with
other fundamental rights such as protection of reputation or privacy.
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Therefore, it is hardly the case that the denial in this case violated
the right to a fair and speedy trial of the complainants nor violated
the essence of their right to counsel.
c) In order for the denial in this case to constitute a violation of
fundamental rights of the complainants, the documents in this case
should either serve as critical evidence in proving innocence of the
complainants or be irreplaceable by other evidence. However, as the
documents in this case qualify neither of the above, they do not
infringe on the fundamental rights of the complainants.
In fact, the court's ruling granting the request in this case is merely
a judgment requiring disclosure of the documents in this case because
they are related to the argument of the complainants but not a
judgment that the documents in this case are critical evidence in
proving the innocence of the complainants or that the documents are
irreplaceable. The court, in fact, granted the request in this case
without even having the documents in this case presented or
examining the evidence such as through ex-officio search and
confiscation.

III. Review on Justiciability
A. Rule of exhaustion of remedies
1. If any legal relief process is provided by other laws, no one may
file a constitutional complaint without having exhausted all such
processes (proviso of Article 68 Section 1 of the Constitutional Court
Act). Therefore, the complainants should have undergone other relief
processes, if any, before filing the constitutional complaint in this
case; otherwise, this complaint would be injusticiable unless other
exceptional circumstances occur.
2. If the denial in this case is viewed
subject to appeal, the complainants
administrative litigation procedure instead
complaint in this case. In this context, it
- 115 -

as an administrative action
should have taken the
of filing the constitutional
shall be reviewed whether

3. Challenging the Refusal to Allow Inspection or Copying of Case-Related Documents

the denial in this case is classified as an administrative action subject
to appeal.
The background of this case developed in the following sequence of
order: a) The defense counsel filed a request with the respondent for
permission of perusal and copying of documents as provided in Article
266-3 Section 1 of the Criminal Procedure Act, b) the respondent
denied the request, c) the defense counsel filed another request with
the court to gain perusal and copying of the documents as specified
in Article 266-4 Section 1 of the Criminal Procedure Act, d) the court
granted the request, e) the defense counsel asked the respondent to
allow perusal and copying the documents in compliance with the
court's ruling granting the request in this case and f) the respondent
refused to allow perusal and copying of the requested documents.
The action of the respondent denying the request, a denial of the
defense counsel's filing grounded on the right to peruse and copy
documents provided in Article 266-3 Section 1 of the Criminal
Procedure Act, interferes with and affects the exercise of the defense
counsel's rights, which means the denial is an administrative action
subject to appeal. In this sense, the appeal process provided in Article
266-4 of the Act is similar to that against an administrative action
and therefore resembles the petition for cancellation or alteration of an
action stated in Article 417 of the Act.
Furthermore, a) the court's ruling granting the request in this case is
an order for the respondent to allow perusal and copying pursuant to
law, which, as part of the appeal process specified in Article 266-4 of
the Criminal Procedure Act, has been made after considering factors
including the type and degree of harm that may be caused by
allowance of perusal and copying of documents related to the case
indicted, the defendant's needs for defending the case, the necessity for
speedy trial and the importance of such documents, finding no
justifiable reason for the respondent's denial, b) the defense counsel's
request for perusal and copying of documents pursuant to the court's
ruling granting the request in this case is not an exercise of the right
to file another application for perusal and copying of documents
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provided by Article 266-3 Section 1 of the Criminal Procedure Act
subsequent to the denial of the request in this case, but is merely an
action to urge the compliance to the court's ruling granting, and c)
eventually, the respondent's denial in this case would amount to
non-compliance of the court's ruling granting the request in this case.
Therefore, the respondent's denial in this case is nothing but an
exercise of public power, which, by not fulfilling its obligation to
allow perusal and copying according to the court's ruling granting the
request in this case, serves as de facto exercise of power that disrupts
the exercise of the right to perusal and copying of documents. But the
denial in this case does not cause any direct change in people's
specific rights and duties in addition to the respondent's previous act
denying the entire documents concerned, such as imposing other forms
of rights or duties or produce additional legal effects. Therefore, the
denial in this case cannot be characterized as an administrative action
subject to appeal.
3. Even if the respondent's denial in this case is viewed as an
administrative action subject to appeal, at a time when the respondent
still refuses to allow perusal or copying despite the court's ruling
granting the request in this case that was made as part of the relief
measure provided in the newly adopted Article 266-4 of the Criminal
Procedure Act, undertaking another administrative litigation procedure
against the denial in this case would be no more than repeating a
procedure that would not read to any remedy of rights. Furthermore,
as hearing this case would no longer have the interest of protecting
civil rights and therefore the administrative litigation procedure has no
stake in providing legal remedies, asking the complainants to initiate
an administrative litigation procedure would be no different from
enforcing an unnecessary bypass procedure.
For this reason, the complainants' direct filing of the constitutional
complaint in this case before having exhausted an administrative
litigation procedure should be accepted as an exception to the rule of
exhaustion of other remedies.
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B. Legally Protectable Interests
1. As seen earlier, the defense counsels have finished inspecting or
copying the documents in this case on January 14, 2010, the outcome
of this case would not provide any remedy for violation of the
complainants' subjective rights even if the Constitutional Court finds
the denial in this case unconstitutional.
2. However, because a constitutional complaint functions as a
guarantee of objective constitutional order as well as a remedy of
subjective rights, although the remedy of subjective rights is not at
stake, it is likely that similar acts of violation may occur and, for the
sake of protecting the constitutional order, cases that require immediate
constitutional resolution need to be admitted for trial (4KCCR51,
55-56, 91Hun-Ma111, January 28, 1992). Therefore, it has to be
reviewed whether this case involves the recurrence of similar types of
violation and whether constitutional resolution is essential.
First, as viewed in the respondent's argument, the respondent
interprets that Article 266-4 Section 5 of the Criminal Procedure Act
allows him to limit the perusal or copying, although the court ordered
him to allow perusal and copying, as far as he accepts the
disadvantage of being kept from using the documents concerned as
evidence. For this reason, it is highly likely that similar types of
invasive acts as in this case will recur in the future.
Next, the Constitutional Court has already decided on the defense
counsel's right to peruse and copy the case documents in case
94Hun-Ma60 on November 27, 1997 and 2000Hun-Ma474 on March
27, 2003 (9-2 KCCR 675, 704 & 15-1 KCCR 282, 297). And it is in
question whether additional constitutional clarification is necessary for
similar issues.
In the aforementioned case 94Hun-Ma60, the Court found that "If
the prosecutor refused to allow the defense counsel to peruse and
copy all the documents concerned without citing any just cause such
as risk of disclosure of state secrets, destruction of evidence and
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invasion of privacy, this violates the right to a fair and speedy trial
and the right to counsel and is therefore unconstitutional." And in
case 2000Hun-Ma474, the Court ruled that, "It is unconstitutional for
the police chief to deny the defense counsel's request for perusal and
copying of the complaint letter and examination records of a case
involving the legality of confinement, as he violated the offender's
right to defense and the right to know."
However, the two cases mentioned above are essentially different
from this case because they were filed before the provisions of the
Criminal Procedure Act on perusal and copying of case documents
were newly adopted.
In other words, with the revision of the Criminal Procedure Act to
Act No.8496 on June 1, 2007, the defendants are entitled to request
perusal and copying of case documents in custody of the public
prosecutor after the indictment and to file an appeal against the public
prosecutor's denial of the request. And although an appeal was filed in
accordance with the revised Act, the public prosecutor did not comply
with the court's order to enforce perusal and copying of documents in
this case, which is significantly distinguished from the stated two
cases as these cases do not involve the court's order.
Moreover, in 94Hun-Ma60, every document requested had to be
reviewed to decide, whether the denial of perusal and copying had
just cause behind the act in order to determine if the defendant's
fundamental rights had been violated. However, this case differs in
that it involves a court's order to allow perusal and copying of
documents as stated in the texts to be followed and therefore does not
require legitimacy review of every case document denied.
3. Sub-conclusion
As recurrence of invasive acts similar to one in this case are highly
likely and since no constitutional clarification for similar cases has
been made since the revision of the Criminal Procedure Act, there is
still justification to hear this case although the outcome of this case
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has no stake in protecting the complainants' subjective rights.

IV. Review on Merits
A. Fundamental Rights Related to Perusal and Copying of Case
Documents
1. Right to a Fair and Speedy Trial
Article 27 Section 1 of the Constitution provides that "All citizens
shall have the right to be tried in conformity with the Act by judges
qualified under the Constitution and the Act." And "tried in
conformity with the Act" herein implies a fair trial in which defense
activities of the defendant is fully guaranteed and substantial equality
is achieved and, at least in criminal proceedings, governed by
substantive law and procedural law that are consistent with the
principle of nulla poena sine lege and principle of due process that
ensures procedural adequacy as well as procedural legitimacy
(90Hun-Ba35, declared Jul. 29, 1993).
Also, Article 27 Section 3 of the Constitution stipulates that "All
citizens shall have the right to a speedy trial," thus setting forth the
defendant's right to a speedy trial as one of the fundamental rights.
Meanwhile, the public prosecutor who presides over the investigation
will, in order to decide whether to indict and maintain that indictment
by supervising the management of judicial police, carry out
compulsory and non-compulsory investigations including interrogation
of suspects, witness interview, appointment of appraisers, interpreters
and translators, fact verification and search and seizure.
The public prosecutors, having access to the huge human and
material organization of the state, have far larger advantage in
collecting evidence than the suspect or his/her defense counsel, and
they complete organizing the case records by collecting extensive
information in the investigation process.
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Of the aforementioned case records, the documents containing the
statements of codefendants or witnesses other than that of the
defendant are significant in relation to the defendant's exercise of
defense rights. Therefore, if the defendant or the defense counsel are
denied the access to such documents, the defendant's defense activities
can not be guaranteed fully, a fair trial based on substantial equality
between the parties is hard to expect and denial of the request for
preliminary perusal and copying of case documents may cause delay
in the discovery procedure and thus undermine a speedy trial.
For this reason, the defense counsel's perusal and copying of case
documents in custody of the public prosecutor is a prerequisite for
ensuring substantial equality between the parties and realizing the
defendant's right to a fair and speedy trial.
2. Right to Counsel
Article 12 Section 4 of the Constitution provides that "Any person
who is arrested or detained shall have the right to prompt assistance
of counsel. When a criminal defendant is unable to secure counsel by
his own efforts, the State shall assign counsel for the defendant as
prescribed by Act," thereby constitutionally guaranteeing criminal
defendants the right to counsel as one of the fundamental rights.
However, it should be considered that the right to counsel also
includes the right to prepare for offense and defense after reading and
copying the litigation documents including case documents through the
defense counsel and review.
The guarantee of the right to counsel means full guarantee of the
defense counsel's activities on behalf of the defendant, and review of
case documents is essential for the defense counsel's representation
activities in using evidence to the advantage of the defendant and
efficiently defending against unfavorable evidence. In this sense, denied
access to case documents would neither provide substantial equality
between the parties nor fully guarantee the right to counsel.
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Therefore, a defendant's perusal and copying of case documents
through his/her defense counsel will constitute a critical element of the
defendant's right to counsel.
3. Right to Perusal and Copying of Case Documents vs. Right to a
Fair and Speedy Trial and the Right to Counsel
A defendant's right to a fair and speedy trial and the right to
counsel are fundamental rights guaranteed by the Constitution, and a
defense counsel's right to perusal and copying of case documents
serves as a concrete means to realize, as well as a vital substance and
element of the constitutional fundamental rights.
Therefore, if a defendant's right to a fair and speedy trial and the
right to counsel are violated as a result of limiting the perusal and
copying of case documents, this would be unconstitutional.
Yet, although the defense counsel's right to perusal and copying of
case documents make up an important substance and element of the
aforementioned fundamental rights provided by the Constitution, the
details such as the procedure and scope of perusal and copying,
reasons for denial of and limitation on perusal and copying and appeal
process against the public prosecutor's denial of perusal and copying
of documents and regulation thereof can be more specific in
legislation. Hence, Article 266-3 and 266-4 of the Criminal Procedure
Act provides for details related to the defendant's and defense
counsel's right to perusal and copying of documents in custody of the
public prosecutor subsequent to the indictment.
B. Violation of Fundamental Rights
1. Substantial Guarantee of the Right to Peruse and Copy Case
Documents
The Criminal Procedure Act provides that, in order to substantially
guarantee the defendant's right to a fair and speedy trial and the right
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to counsel, the scope of discovery shall not be limited to the evidence
applied for examination but will be extended to the fullest, including
the evidence favorable to the defendant. In addition, the public
prosecutor, in principle, should allow perusal and copying in case
there is a request thereof, except for cases where limitation can be
placed on reasonable grounds, and shall notify of the reason in
writing immediately when refusing to allow the perusal or copying
(Article 266-3). Moreover, the defendant or defense counsel has an
appeal procedure against a public prosecutor's refusal to allow a
defendant or his/her defense counsel to peruse or copy documents
(Article 266-4).
In fact, these provisions of the Act set forth such separate legal
remedy similar to the appeal against administrative actions based on
the legislator's political judgment that it is not adequate to seek relief
through regular administrative litigations given the need for prompt
relief. Also, this kind of judicial relief is designed to offer more
prompt and effective remedies instead of taking an indirect measure
such as the existing constitutional complaints or administrative
litigation procedures under the Freedom of Information Act, on
grounds that the defendant's right to perusal and copying of documents
constitute a critical part of the right to a fair and speedy trial and the
right to counsel provided in the Constitution.
2. Effect of the Court's Order to Allow Perusal and Copying
The Criminal Procedure Act allows the court to decide whether to
reverse the public prosecutor's denial of perusal and copying but does
not have a separate provision stipulating an appeal procedure that has
the effect of suspending execution, such as an immediate appeal. In
this sense, the court's decision enforcing the public prosecutor to allow
perusal and copying should be considered as having the enforcement
effect upon announcement of the decision.
3. Public Prosecutor's Denial in Non-Compliance of the Court's
Ruling and Violation of Fundamental Rights
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Article 266-4 Section 5 of the Criminal Procedure Act provides that
if the public prosecutor does not comply with the court's ruling
concerning the perusal and copying without delay, he/she shall not
make a motion for admission of relevant witnesses and documents as
evidence.
However, this provision does not imply that the public prosecutor
has the option of not complying with the court's decision if he/she
accepts the resulting disadvantage. Rather, it should be interpreted that
the provision aims to obligate the public prosecutor to follow the
court's decision in favor of permitting perusal and copying in order to
guarantee the defendant's right to perusal and copying while, at the
same time, to set forth a disadvantage concerning evidence application
in the event of non-compliance. For this reason, insofar as the court
ordered the public prosecutor to allow perusal and copying, finding
that the public prosecutor's refusal has no just cause and thus violates
the constitutional fundamental rights of the defendant, the public
prosecutor, under the principle of the rule of law and separation of
powers, should comply with the court's ruling without delay.
Therefore, if the public prosecutor does not promptly comply with
the court's decision ordering him/her to allow perusal and copying of
documents, he/she will not be able to file competent witnesses and
documents as evidence and would violate the defendant's right to
perusal and copying and, furthermore, the right to a fair and speedy
trial and the right to counsel.
4. Need to Review the Legitimacy of Denial for Every Document
Requested for Perusal and Copying
Considering the legislative purpose of adopting a provision on
perusal and copying to introduce prompt and effective remedies to the
criminal procedure and the fact that it would, in some respects, serve
to control the courts' decisions if the legitimacy of limited perusal and
copying is reviewed again by the Constitutional Court when the
ordinary court has already reviewed the legitimacy of the denial of
perusal and copying, it would be righteous to judge that the act of
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denial itself violates the fundamental rights, without having to conduct
the review of legitimacy on the denial of every case document
requested.
V. Conclusion
In this context, the respondent's denial in this case infringes on the
complainants' right to a fair and speedy trial and the right to counsel
and thus violates the Constitution, but, as seen earlier, the
complainants' state of fundamental rights violation has already been
resolved. Therefore, instead of seeking withdrawal of the act of denial,
the holding of this case will be as is stated with the unanimous vote
of Justices, ruling the denial in this case unconstitutional, except for
the supplementary opinion of Justice Lee, Dong-Heub in #6 and the
dissenting opinion of Justice Kim, Hee-Ok in #7 below.
VI. Supplementary Opinion of Justice Lee, Dong-Heub
I concur with the majority opinion that the denial in this case
violates the complainants' right to a fair and speedy trial and the right
to counsel and is therefore unconstitutional, but add the following
supplementary opinion thinking that it is required to institute a
legislative measure that enables immediate appeal against the court's
ruling on perusal and copying.
A. The purpose of the provisions of Article 266-3 and 266-4 of the
Criminal Procedure Act concerning the perusal and copying of case
records lies in, on the one hand, preventing the defendant or defense
counsel's right to request perusal and copying of case documents from
becoming nominal and thereby substantially guaranteeing the
defendant's right to defense, while, on the other hand, allowing the
public prosecutor or the court to make discreet judgments to prevent
harmful effects, such as violation of major public interests including
national security.
However, the court's decision on perusal and copying of documents
may greatly influence the parties, interested persons and public
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interest, and an opportunity needs to be given to redress a wrongful
decision of the court. In this light, it is necessary to provide the
public prosecutor, the defendant or the defense counsel with a legally
effective means of appeal against such a decision in the form of a
written provision.
Nevertheless, the current Criminal Procedure Act does not specify a
means of appeal against the court's decision on perusal and copying of
case documents, which may allow the public prosecutor, if in
objection, to disobey the court's ruling to permit perusal and copying.
Furthermore, the same issue may also occur if the defendant or
defense counsel wishes to appeal against the court's decision to allow
perusal and copying of documents in their custody as provided in
Article 266-11 of the Act.
Meanwhile, some may view the court's decision to allow perusal
and copying as the "appeal from ruling prior to judgment" provided in
Article 403 Section 1 of the Act and argue that appeals other than
immediate appeal is not allowed, which may result in views that even
general form of appeals are is not permitted either. However, a) the
court's decision requiring the public prosecutor to allow perusal and
copying is not a result of the defendant's or defense counsel's direct
request for discovery as part of a pretrial procedure, but rather an
appeal system through which correction of the public prosecutor's
denial of perusal and copying is sought with the court, the essence of
which resembles the petition seeking cancellation or alteration
prescribed in Article 417 of the Criminal Procedure Act, b) the
purpose of prohibiting appeal against decisions on pre-trial procedures
is, in principle, to prevent delay in proceedings due to extended,
trivial disputes over litigation procedures and is based on thinking that
it is sufficient to review the propriety of the decisions through appeal
of merits only when they affect the ruling; whether the court orders
the public prosecutor to allow perusal and copying or not is not a
trivial procedural dispute, and it is hard to resolve the problem
through appeal of merits when permission of perusal and copying,
although inappropriate, affects the ruling it is difficult to prove ex
post facto that the harm caused by revealing one's evidence although.
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In this light, the court's decision to allow perusal and copying is not
the "ruling, prior to the judgment, concerning the jurisdiction of a
court or the proceedings" as prescribed in Article 203 Section 1 of
the Criminal Procedure Act, but a regular court ruling provided in
Article 402 of the Act, which may rightfully be interpreted as a
judgment subject to appeal.
As the public prosecutor, therefore, has the means to file a general
appeal against the court's ruling to allow perusal and copying, there is
no other way than to decide that the public prosecutor's denial without
undergoing such an appeal procedure in this case infringes on the
fundamental rights of the complainants and thus violates the
Constitution.
However, in terms of significance of allowing perusal and copying
and the need for prompt proceedings, it is necessary, from the
legislative point of view, to introduce the immediate appeal that has
the effect of suspending execution, instead of a general appeal, as a
system applied to matters of major interest to the parties and those
requiring prompt resolution to facilitate the proceedings. This system is
beneficial also from the perspective that it offers an effective means
of appeal to public prosecutors, defendants, etc.
B. In Japan, which has a criminal law system similar to that in
Korea, the criminal procedure law specifies an appeal procedure
regarding discovery, under which the parties can file an immediate
appeal that has the effect of suspending execution against decisions
such as rulings to allow discovery or designate the method of proof
(Article 316-25 Section 3, Article 316-26 Section 3, Japan's Criminal
Procedure Act). This system works to fully guarantee the rights of the
defendant or the defense counsel to peruse and copy case documents
while preventing the ill effects of perusal and copying and, therefore,
has great implications for the Korean system.
C. Therefore, the legislators should, in order to make up for the
problems that may arise from not having stipulated into law an
effective appeal procedure, carefully consider how to ward off harmful
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effects of allowing perusal and copying of case documents by
introducing a procedure for immediate appeal against the court's
decision to enforce perusal and copying while, at the same time, how
to fully guarantee the defendant or the defense counsel their right to
peruse and copy documents.
VII. Dissenting Opinion of Justice Kim, Hee-Ok
Concluding that, unlike the majority opinion, this case has no stake
in protecting civil rights and is thus injusticiable, I file the following
dissenting opinion:
A. Subjective Protectable Interests
As the legal representatives of the complainants completed perusal
and copying the documents in this case on January 14, 2010, which
means the complainants have already gained judicial relief, the petition
in this case does not have any interest in protecting the subjective
rights of complainants.
B. Need for Constitutional Clarification
Although it may not serve to provide remedy of subjective rights, a
petition shall be deemed justiciable if there is risk of recurrence of
similar violation and a need for constitutional clarification in protecting
constitutional order (4 KCCR 51, 55-56, 91Hun-Ma111, Jan. 28,
1992). In reviewing whether constitutional clarification is necessary,
overall circumstances including legislation for remedy of violation
should be considered, and the risk of recurrence of violation should
be more specific and substantial than abstract and theoretical.
For instance, in a constitutional complaint filed with the
Constitutional Court against a public prosecutor who denied the
perusal and copying of case records through an extremely brief
notification following an indictment—the outcome of which has no
stake in protecting subjective rights since final judgment has already
been made in the underlying trial—the Court decided that the case
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involved no risk for recurrence of violation and no pressing need for
constitutional clarification, provided that the revised Criminal Procedure
Act renders the denial of perusal and copying illegal and inadmissible
and that the court has control over the issue. Moreover, given the
possibility of the court's control over such denial of the public
prosecutor, it has been decided that potential recurrence and
constitutional clarification are not necessary (20-1 (A) KCCR 268,
274-277, 2005Hun-Ma396, Feb. 28, 2008).
Before the Criminal Procedure Act was amended by Act No. 8496
on June 1, 2007, although the Constitutional Court held that excessive
restriction on the defense counsel's perusal and copying of case
records in custody of the public prosecutor after indictment violates
the defendant's right to a fair and speedy trial and the right to
counsel guaranteed under the Constitution (96Hun-Ma60, Nov. 27,
1997), there were no legal grounds for the defendant to gain prompt
relief through an appeal or restriction when the public prosecutor
denied to allow perusal and copying.
However, under the discovery system introduced by the revision of
the Criminal Procedure Act, the defendant or defense counsel may
make a motion to the competent court to allow perusal or copying of
documents in case a public prosecutor refuses to do so; the court may
order the public prosecutor to allow a defendant or his defense
counsel to peruse or copy documents, or have them delivered in
writing, considering the permissible scope of perusal and copying; and
if the public prosecutor does not comply with the court's ruling
concerning the perusal, copying, or delivery in writing without delay,
he/she shall not make a motion for admission of relevant witnesses
and documents as evidence.
Therefore, the public prosecutor who represents public interest and
executes public power will have to either allow the defendant and the
defense counsel to peruse and copy documents according to the court's
decision or, if in objection, file an appeal pursuant to Article 402 of
the Criminal Procedure Act. Furthermore, the public prosecutor will
face a disadvantage of not being able to file relevant witnesses and
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documents as evidence pursuant to Article 266-4 Section 5 of the Act,
which will substantially affect the probative power in concrete matters
of fact related to the documents concerned.
The list of documents subjected to perusal and copying as
prescribed by subparagraphs of Article 266-3 Section 1 of the Act
involve admissible evidence likely to be filed by the public prosecutor
or the weight of evidence, or arguments made by the defendant or the
defense counsel on matters of law and fact, and the competent court,
pursuant to Article 266-4 Section 2 of the Act, considers all
circumstances, including the type and degree of harm that may be
caused by such allowance, the defendant's needs for defending the
case, the necessity for a speedy trial and the importance of the
documents concerned in ordering the public prosecutor to allow the
perusal and copying of each document of a relevant case. In this
light, the possible disadvantage in procedures as mentioned above
confronted by the public prosecutor, who has the burden of proof for
the indictment according to the principle of presumption of innocence,
serves to ensure the effectiveness of the court's decision on the public
prosecutor's denial of perusal and copying and the right to defense of
the criminal defendant.
Other than this case, it is difficult to find similar precedents in
which the public prosecutor refused to comply with the court's order
to allow perusal and copying. If the legislators defined the public
prosecutor's action of denial as controllable by the court and devised a
mechanism to guarantee the effectiveness of such control, and if there
are ways under the Criminal Procedure Act to appeal against the
court's decision, it is scarcely likely that the public prosecutor would
not comply with the court's decision grounded on a provision of
Article 266-4 of the Act to commit similar violation and that
constitutional clarification to that matter is of urgent importance.
C. Conclusion
In conclusion, this case no longer has a stake in providing remedy
of subjective rights and, furthermore, has no risk of leading to similar
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types of violation or urgent need for constitutional clarification.
Ultimately, the petition of this case has to be dismissed as
nonjusticiable for lack of interest in protecting subjective rights.
Justice Lee, Kang-Kook (Presiding Justice), Lee, Kong-Hyun, Cho,
Dae-Hyen, Kim, Hee-Ok, Kim, Jong-Dae, Min, Hyeong-Ki, Lee,
Dong-Heub, Mok, Young-Joon, Song, Doo-Hwan
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4. Prohibition of Censorship and Article 18(1)(5) of the Functional
Health Foods Act
[22-2(A) KCCR 232, 2006Hun-Ba75, July 29, 2010]

Questions Presented
1. Denial of constitutional review on one of the provisions at issue
because the constitutionality of the provision is not a precondition for
adjudication of the underlying case when it is inapplicable in the
underlying case
2. Whether Articles 16(1), 18(1)(5) and 32(1)(3) of the Functional
Health Foods Act (enacted by Act No. 6727 on August 26, 2002)
(hereinafter, the "Instant Provisions") regulating the prior review
procedures regarding labels or advertisements of functional health
foods are unconstitutional censorship (negative).
3. Whether the Instant Provisions violate the rule against excessive
restriction as they infringe on the freedom of expression (negative).

Summary of the Decision
1. Article 16(2) of the Functional Health Foods Act (hereinafter,
"FHFA") permits that the authority of conducting prior review on the
content of labels and advertisements regarding functionality of
functional health foods be delegated to a business operators'
organization. This provision, however, is not directly applicable to the
underlying case where the complainant requested the cancellation of
the suspension of business, which went into effect because the
complainant's advertisements did not conform to the decision of the
review committee. The judgment on constitutionality of this provision
does not affect the holding or the legal implication of the underlying
case. Nor does it conclude the issue as to constitutionality of Article
16(1) of the FHFA. Therefore, the request of constitutional review on
the part of Article 16(2) of the FHFA should be dismissed for lacking
justiciability.
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2. In applying the principle of absolute prohibition of censorship
under Article 21 of the Constitution, we have narrowly interpreted
censorship to have the meaning that falls under the true purpose of
the provision. In other words, we have applied the provision only to
the censorship that meets all four elements, including censorship
conducted by administrative agencies. Accordingly, in applying the
principle of absolute prohibition of censorship, we should limit not
only the scope of censorship but also the applicable subject for the
principle.
If a false or exaggerated advertisement of functional health foods is
not prevented, extensive damages such as physical or health harm to
the general public would be resulted; and even if the false or
exaggerated advertisement is later punished, the physical or health
harm to the consumers may not be actually recoverable, implying its
imperfect efficacy. On the other hand, advertisements of functional
health foods, which are purely commercial, are rarely related to
political expression of ideas or knowledge, and censorship on such
advertisements would hardly affect the freedom and creativity in
artistic activities or result in permission of the expression that only
suits the taste of the ruler.
The legislature is obliged not only to protect the freedom of speech
to the maximum extent possible, but also to protect the health of the
citizens under Article 36(3) of the Constitution. When the legislature
enacted the law that requires a prior review procedure to regulate
labeling or advertising of functional health foods with intent to secure
balance between the basic rights, it does not necessarily fall within the
meaning of censorship that is absolutely prohibited by the Constitution.
3. The Instant Provisions of this case have the legitimate legislative
purpose because the review on labels or advertisements of functional
health foods intends to provide the correct information regarding
functional health foods and promote health of the citizens. A prior
review on the content of the labels or advertisements, which may be
appealed, is an appropriate means to achieve the legislative purpose.
Considering the breadth of physical or health damages to the citizens
by false or exaggerated advertisements, in contrast to the inefficiency
of the remedies, prior review on labels or advertisements of functional
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health foods is within the scope of necessary means to achieve the
legislative purpose, and the pursued public interests are well balanced
against the restricted private interests.
Therefore, the prior review procedure of the Korea Health
Supplement Association (hereinafter, "KHSA") required for labels or
advertisements of functional health foods does not infringe on the
freedom of expression or any other basic rights of the complainant in
violation of the rule against excessive restriction under Article 37 (2)
of the Constitution.
Concurring Opinion of Justice Lee Kang-kook and Justice Song
Doo-hwan
When Article 21(1) of the Constitution guarantees all citizens the
freedom of speech, the speech includes commercial speech. Because
the advertisements of functional health foods in this case are within
the protected scope of freedom of speech as commercial speech,
censorship should be absolutely prohibited according to Article 21 (2)
of the Constitution.
In applying the principle of absolute prohibition of censorship, we
have prohibited censorship only when it has all four elements,
including mandatory submission of the content of speech for
permission and a prior review by an administrative agency. Thus, it
would be sufficient to review the applicability of these elements in
this case.
Here, with regard to the element of a prior review by an
administrative agency, the KHSA cannot be considered as an
administrative agency, considering the facts relating to its composition
and operation. Without reviewing other elements, therefore, we can
conclude that this case does not violate the principle of absolute
prohibition of censorship.
Concurring Opinion of Justice Cho Dae-hyen
Because the labels or advertisements on functionality of functional
health foods would not be "speech or the press" under Article 21 of
the Constitution in that they are not related to 'oral or written
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expression of diverse ideas in democratic society' (See the concurring
opinion by Justice Cho Dae-hyen of 2005Hun-Ma506 decision decided
on June 26, 2008), the prior review by the review committee does not
violate Article 21(2) (absolute prohibition of censorship on speech and
the press) of the Constitution.
Dissenting Opinion of Justice Lee Kong-hyun and Justice Kim Jong-dae
Article 21(1) of the Constitution guarantees the citizens the freedom
of speech and the press, and Article 21(2) of the Constitution
stipulates that licensing or censorship of speech and the press is
prohibited. These two provisions guarantee the freedom of expression
as a basic right, and the meanings of 'speech and the press' in Article
21(1) and (2) cannot be considered different from each other.
Because the labels or advertisements of functional health foods in
this case, which are commercial speech, are protected by the freedom
of speech and the press under Article 21(1) and (2) of the
Constitution, the principle of absolute prohibition of censorship should
apply, provided that all of the four requirements for the principle are
fulfilled.
Regarding the prior review procedure on labels and advertisements
of functional health foods, it is doubtful that the review committee,
which is mandated to conduct the prior review, is completely
independent from the administrative agencies because: the prior review
must follow the review standards, methods, and procedures stipulated
by the Commissioner of Korea Food and Drug Administration
(hereinafter, the "KFDA"); and the approval of the Commissioner of
the KFDA is required for the appointment of the members of the
review committee of the KHSA. Moreover, the Minister of Health and
Welfare or the Commissioner of the KFDA may assist, within the
given budget, the partial or full expenses of private organizations
whose mission is to promote the safety of functional health foods.
These circumstances suggest that the review committee of the KHSA
may not be completely independent from the administrative agencies in
conducting the prior review on the labels and advertisements of
functional health foods, and as such the KHSA has the character of
an administrative agency. In addition, the review on the content of the
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label and advertisement is an excessive restriction on the freedom of
speech considering the safety measures provided under the FHFA. In
this regard, the review of the KHSA regarding labels and
advertisements of functional health foods should be considered as an
exercise of the Commissioner's extended authority disguised by
delegation, and then the prior review of the committee of the KHSA
regarding labels and advertisements of functional health foods falls
under the meaning of censorship that is prohibited by the Constitution
as a violation of the Complainant's freedom of speech.

--------------------------------------

Parties
Complainant
OO Choice Inc.
President Min O-gap, Seo O-sook
Representative: Attorney Seo Young-hyun and one other
Underlying Case
Seoul Administrative Court 2006Ku-hab5311
disposition of business suspension

Cancellation

of

Holding
1. The claim with regard to the part of "advertisements" of Article
16 (2) of the Functional Health Foods Act (enacted by Act No. 6727
on August 26, 2002) is dismissed.
2. The part of "advertisements" of Article 16(1) and Article 32(1)(3)
of the Functional Health Foods Act (enacted by Act No. 6727 on
August 26, 2002) and the part of "advertisements" of Article 18(1)(5)
of the former Functional Health Foods Act (enacted by Act No. 6727
on August 26, 2002, but prior to the amendment by Act No. 8941 on
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March 21, 2008) do not violate the Constitution.

Reasoning
I. Introduction of the Case and Subject Matter of Review
A. Introduction of the Case
The complainant, a corporation engaged in sales of functional health
foods, requested the Korea Health Supplement Association (hereinafter,
"KHSA") to review the labels and advertisements of its products that
are to promote the sales of functional health foods, 'Glucosamine' and
'Hong-Gook,' through the printed media and the Internet.
With respect to the in print and on-line advertisement materials for
'Glucosamine,' the KHSA issued notice of "conditional pass" on April
12, 2005 with the requirement of partial revision and deletion as
described in Appendix 1. As for 'Hong-Gook,' it also issued
"conditional pass" on August 30, 2005 with the requirement of partial
revision and deletion as described in Appendix 2.
However, the complainant advertised 'Glucosamine' in Metro, a free
newspaper, on July 19, 2005, and 'Hong-Gook' in the complainant's
webpage (http://www.OO.co.kr) on August 30, 2005 and thereafter,
without making the deletion which was required by the KHSA. For
the failure to comply with the KHSA's requirements, the head of
Gangnam-gu, Seoul, issued a disposition of business suspension for 3
months in accordance with Articles 18 (1)(5) and 32 of the Functional
Health Foods Act (hereinafter, "FHFA") on February 2, 2006.
The complainant filed a lawsuit to seek the cancellation of the
disposition (Seoul Administrative Court, 2006Ku-hab5311). While the
case is pending, the complainant filed a motion to request for a
constitutional review of the prior review system, which applies to
labels or advertisements on functionality of functional health foods,
alleging that such prior review violates the principle of absolute
prohibition of censorship under Article 21(2) of the Constitution,
thereby infringing the freedom of speech of the complainant (Seoul
Administrative Court, 2006Ah360). Seoul Administrative Court
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dismissed both the case and the motion on July 19, 2006. Upon the
receipt of the decisions on July 31, 2006, the complainant filed this
constitutional complaint on August 28, 2006 (No appeal was made
against the decision of the underlying case, and the judgment was
confirmed on August 15, 2006).
B. Subject Matter of Review
The subject matter of review in this case is whether the part of
"advertisements" of Articles 16(1)-(2) and 32 (1)(3) of the FHFA and
the part of "advertisements" of Article 18(1)(5) of the former FHFA
violate the Constitution. The relevant provisions subject to
constitutional review and other relevant provisions are as follows:
Functional Health Foods Act (enacted by Act No. 6727 on August
26, 2002)
Article 16 (Deliberation on Labels or Advertisements regarding
Functionality)
(1) Any one who intends to attach labels or run advertisements
regarding functionality in functional health foods shall undergo review,
in accordance with standards, methods and procedures for the review
on labels or advertisements of functional health foods, as determined
by the Commissioner of the Korea Food and Drug Administration.
(2) The Commissioner of the Korea Food and Drug Administration
may entrust the tasks concerning the review of labels or
advertisements regarding functionality in functional health foods under
paragraph (1) to an organization established under Article 28.
Article 32 (Revocation of Business License)
(1) The Commissioner of the Korea Food and Drug Administration
or the head of Si/Gun/Gu may revoke business license as prescribed
by Presidential Decree, fully or partially suspend the relevant business
for a fixed period of six months or less, or issue an order to close
down the places of business (limited to business reported under Article
6; hereinafter the same shall apply in this Article), when business
operators fall under any of the following subparagraphs:
3. When they have violated the provisions of Article 18 (1);
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The former Functional Health Foods Act (enacted by Act No. 6727
on August 26, 2002, but prior to the amendment by Act No. 8941 on
March 21, 2008)
Article 18 (Prohibiting False or Exaggerated Labels or
Advertisements)
(1) No business operator shall engage in using false or exaggerated
labels or advertisements falling under the following subparagraphs,
with respect to the names, raw materials, manufacturing methods,
nutrients, ingredients, usage methods or qualities of functional health
foods:
5. Use of labels or advertisements which have failed to undergo a
review under Article 16 (1) or have content inconsistent with the
outcome of the review.
II. Arguments of the Complainant and the Court's Reasoning for
Denying Motion to Request for a Constitutional Review
A. Argument of the Complainant
1. Violation of the Principle of Absolute Prohibition of Censorship
The FHFA, in relevant part, infringes on the complainant's freedom
of expression as it exercises censorship prohibited under Article 21 (2)
of the Constitution, by requiring a mandatory prior review under the
review standard promulgated by the Commissioner of the Korea Food
and Drug Administration (hereinafter, "KFDA") for every label and
advertisement of functional health foods (Article 16 (1) of the FHFA),
by prohibiting the use of labels or advertisement materials which have
not been reviewed or fail to comply with the outcome from the prior
review, and, when violation occurs, by imposing sanctions that include
revocation of business license or suspension of business.
2. Violation of the Principle of Statutory Reservation and the Rule
Against Blanket Delegation
The FHFA stipulates that the Commissioner may delegate the
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authority for conducting prior review on the labels and advertisements
of functional health foods; accordingly, the Review Committee on
Labeling and Advertising of Food Functionality (hereinafter, the
"Review Committee") has been mandated to perform the prior review.
If the advertisement is inconsistent with the outcome of the review,
Articles 18 and 32 of the FHFA impose administrative sanctions and
thereby significantly restrict the freedom of expression. In such cases
where freedom of expression is significantly restricted, the legislature
must provide a statutory protection to guarantee the independence of
the Review Committee and its members as in the cases of the Korean
Film Council and the Korea Media Rating Board.
Nevertheless, Article 16(2) of the FHFA only provides that the tasks
concerning the review of labels and advertisements may be delegated
to an organization established by Article 28 of the FHFA. This
implies that the holder of the review authority and their independency,
which is fundamental and critical to the lives of the citizens, is
determined by administrative actions. This violates the principle of
statutory reservation which requires the legislature to retain the
authority in matters relating to realization of the basic rights of the
citizens.
Besides, while the FHFA provides that the Commissioner may
entrust the task of reviewing labels and advertisements of functional
health foods to a business operators' organization, it fails to indicate
whether the independence or neutrality of the organization would be
secured. Rather, there is a high risk that the fairness and neutrality
may be impaired because of such delegation to an organization which
would likely be swayed by conflicting interests among the members.
The administrative agency must order suspension of business even
when it finds it unfair, if the business operator uses a label or an
advertisement that is inconsistent with the review outcome. This
violates the rule against blanket delegation in that the interpretation
authority of the administrative regulations is unlimitedly delegated to
the business operators' organization.
B. Seoul Administrative Court's Reason for Denying Complainant's
Motion to Request for a Constitutional Review
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(intentionally omitted)
C. Other Relevant Bodies' Arguments
(intentionally omitted)
III. Review on Justiciability
For a constitutional complaint under Article 28(2) of the
Constitutional Court Act to be judiciable, it must satisfy the following
prerequisites: The underlying case is pending; the law subject to the
constitutional review applies to the underlying case; and the decision
on constitutionality of the law affects the judgment of the underlying
case, which means that it affects the holding or, even if the holding
remains same, affects the reasoning or legal implication of the
judgment (see 12-1 KCCR 62, 70-71, 99Hun-Ba23, January 27, 2000).
The suspension of business was already imposed on the complainant
for three months under Article 18(1)(5) and 32(1)(3) of the FHFA,
and the lawsuit to seek the cancellation of the disposition has been
decided and confirmed against the complainant. While the underlying
case is pending, the complainant filed this constitutional complaint to
request for a constitutional review on Articles 16(1), 18(1)(5), 32(1)(3)
of the FHFA. Because the complainant can file a lawsuit for retrial
even after the judgment is confirmed if the Instant Provisions are
decided unconstitutional by the Constitutional Court (Article 75(7) of
the Constitutional Court Act), the prerequisites are satisfied in this
case.
However, the part of Article 16(2) of the FHFA, which allows
delegation of tasks concerning review of labels and advertisements of
functional health foods to a business operators' organization is not
justiciable because it lacks the prerequisites: Article 16(2) of the
FHFA does not apply to the underlying case where the complainant
seeks the cancellation of the suspension of business; and, a decision
of unconstitutionality of Article 16 (2) of the FHFA does not affect
the holding of the underlying case, legal implication of the judgment,
or constitutionality of Articles 16(1), 18(1)(5), and 32(1)(3) of the
FHFA.
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Therefore, the Court will review the constitutionality of Articles
16(1), 18(1)(5), and 32(1)(3) of the FHFA (hereinafter, "the Instant
Provisions").
IV. Review on Merits
A. Prior Review System on Advertisements of Functional Health
Foods
1. Definition of Functional Health Foods and Enactment of the
FHFA.
The term "functional health foods" means foods manufactured with
functional raw materials or ingredients useful for the human body
(Article 3(1) of the FHFA), and the term "functionality" means
providing useful effects to human structure or functions by controlling
nutrients or by serving other health purposes such as physiological
effects (Article 3 (2) of the FHFA). Functional health foods should be
distinguished from drugs, as the term "food" means all kinds of food
and drinks excluding medicine (Article 2 (1) of the Food Sanitation
Act).
Functional health foods had been regulated as 'health supplement
foods', 'special nutrient foods' or 'ginseng products' under the Food
Sanitation Act. Later, the FHFA was enacted in August 26, 2002 and
entered into force on August 27, 2003 for the purposes of securing
safety and quality of the product, promoting fair distribution and sales,
and protecting the health of citizens and the rights of consumers.
2. Prior Review System on Labels and Advertisements of Functional
Health Foods
The term "labels" means characters, figures or diagrams marked on
the containers or packages of functional health foods. The term
"advertisements" means showing information on functional health foods
or making such information known to the public through radio,
television, newspaper, magazine, voices, sounds, images, the Internet,
prints, signboards or other means (Articles 3(3) and (4) of the FHFA).
- 142 -

Anyone who intends to attach labels or run advertisements regarding
functionality of functional health foods must undergo a prior review,
in accordance with the standards, methods and procedures for the
review as determined by the Commissioner (Article 16 (1) of the
FHFA).
The Commissioner may entrust the tasks of reviewing labels or
advertisements regarding functionality of functional health foods to a
business operators' organizations established under Article 28 of the
FHFA (Article 16 (2) of the FHFA). Accordingly, the KHSA, the
only business operators' organization established by the FHFA, has
assumed the mandate for the prior review.
According to the Standard of Review for Labels or Advertisements
of Functional Health Foods (revised by Food and Drug Safety
Administration Public Notice No. 2004-5 on December 29, 2004,
hereinafter the "Review Standard"), the KHSA established the Review
Committee on Labeling and Advertising of Food Functionality
(hereinafter, the "Review Committee"). If a person applies for a
review on labels or advertisements of a functional health food, the
KHSA notifies the outcome in writing within ten days (excluding
holidays) from the application, after the review of the Review
Committee. Any label or advertisement of functional health foods must
go through the review in cases where the labels or advertisement: (1)
are likely to mislead or confuse consumers to think that the relevant
food is medicine; (2) are false or exaggerated; (3) are likely to
deceive, mislead or confuse consumers; or (4) include names used
only for medicines. Further, (5) it is prohibited to use labels or
advertisements which have failed to undergo review or have content
inconsistent with the review outcome (Article 18 (1) of the FHFA).
Besides, if the business operator uses labels or advertisements that
are prohibited as above, the Commissioner or the head of Si/Gun/Gu
may revoke the business license, suspend the business, fully or
partially, for a fixed period of six months or less, or issue an order
to close down the place of business, as prescribed by Presidential
Decree (Article 32(1)(3) of the FHFA).
B. Whether the Prior Review on Labels and Advertisements of
Functional Health Foods under the KHSA is Censorship
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Prohibited by the Constitution
1. Advertisement and Freedom of Speech and Press under the
Constitution
Article 21 of the Constitution stipulates freedom of speech and the
press, which traditionally means the freedom to express and exchange
ideas and opinions. It is one of the fundamental basic rights in
democratic society and a prerequisite to maintain human dignity and
value, pursue happiness and realize the sovereignty of the people (4
KCCR 64, 93, 89Hun-Ka104, February 25, 1992).
In exercising the freedom to express and disseminate opinions, there
are no restrictions on the forms of media to be used. Any media for
expression or dissemination, including discourse, address, discussion,
play, broadcast, music, film, song, document, novel, poem, drawing,
picture, sculpture, painting and calligraphic works, may be included
(5-1 KCCR 275, 284, 91Hun-Ba17, May 13, 1993). Labels and
advertisements of functional health foods are protected by the freedom
of speech and the press because advertisement materials are also
protected by the freedom of speech and the press as dissemination of
ideas, knowledge, or information to the public (10-1 KCCR 118, 124,
96Hun-Ba2, February 27, 1998). Therefore, commercial expression in
advertisements (12-1 KCCR 404, 410, 99Hun-Ma143, March 30, 2000)
and television commercial broadcasting (20-1(B) KCCR, 397, 410,
2005Hun-Ma506, June 26, 2008) are also protected.
Advertisements that provide information regarding quality, characters,
price, etc. of a product assist consumers in their decision-making, but
at the same time, have a persuasive influence on the consumers by
stimulating their desire to purchase, adding social values to the
product by using various forms of expression, and creating a new
culture by presenting new life styles and values. The adverse effects
of advertisements to society are serious in that their direct or indirect
effects to consumers are enormous. For example, false or exaggerated
advertisements would mislead consumers or impair fair competition in
market. Therefore, social responsibility in advertisement is particularly
important. To secure the social responsibility, each State adopts a
variety of regulating measures, including government regulations,
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self-regulatory system operated by organizations relating to
advertisements, or consumer group based regulations (14-2 KCCR 856,
867, 2000Hun-Ma764, December 18, 2002).
2. Principle of Absolute Prohibition of Censorship under the
Constitution: Definition and Requirements
Article 21(2) of the Constitution prohibits any censorship of speech
and the press. Here, censorship refers to an administrative action,
regardless of its name or formality, that examines and regulates the
content of speech before an idea or opinion is published, and thereby
suppresses the expression. In other words, it is a scheme which
prohibits expression of non-permitted ideas or opinions. Such
censorship is not allowed even by statutes. With respect to prohibition
of censorship in speech and the press under Article 21(2) of the
Constitution, we have held that censorship is absolutely prohibited not
only because it has a high risk of inhibiting human sprit by impairing
freedom and creativity in artistic activities, but also because it allows
the administrative agencies to restrict any expressions unfavorable to
the government beforehand and thereby permit only the opinions of
the government or that is harmless to the ruler to be distributed
(21-1(B) KCCR 397, 410, 2005Hun-Ma506, June 26, 2008; 8-2 KCCR
212, 222-223, 93Hun-Ka13, October 4, 1996).
On the other hand, the principle of absolute prohibition of
censorship does not prohibit every prior review: It only prohibits the
prior review when the expression of the opinion entirely depends on
the administration's permission. We have also applied the principle of
absolute prohibition of censorship limitedly, holding that the principle
applies only if the prior review satisfies the following elements:
mandatory submission of the content of speech for permission; a prior
review by an administrative agency; the ban on non-permitted speech;
and enforcement mechanism to force compliance with the review
procedure (17-1 KCCR 51, 59, 2004Hun-Ka8, February 3, 2005; 8-2
KCCR 212, 223, 93Hun-Ka13, October 4, 1996).
3. Advertisements of Functional Health Foods and Principle of
Absolute Prohibition of Censorship
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(A) Nature of Advertisement of Functional Health Foods and
Necessity of Regulation
1) The advertisement of functional health foods in this case is a
commercial advertisement to induce customers to purchase the product
by providing information on the functional health foods through the
press or the Internet. It is a for-profit activity for the purpose of
publicizing the product and promoting its sales, which should be
distinguished from the traditional meaning of speech and the press that
contribute to discussion or formation of public opinions in democratic
society.
Because commercial advertisements are driven by a motive for
profit, they are less affected when the public authority creates legal
uncertainty and anxiety against speech and causes people to refrain
from expressing the ideas or opinions. Even if they are to be affected,
they are likely to find a venue for their expression and make the best
use of any opportunity available (20-1(B) KCCR 397, 422,
2005Hun-Ma506, June 26, 2008).
Therefore, in applying the principle of proportionality to the freedom
of speech for commercial advertisements, we have held that the
principle of the least restrictive means should be relaxed. In other
words, we opined that the Court should determine "whether the means
is necessary to achieve the legislature purpose," rather than whether
any less restrictive alternative means is available to achieve the same
purpose or whether the means provides the least restriction necessary
to achieve the purpose. The Court held that, even if it falls under the
protected area of freedom of speech, commercial speech should be
treated differently from political speech. The Court also held that,
even if the commercial speech falls under the protected area of
freedom of occupation, its effect on human dignity or personality is
not significant (17-2 KCCR, 189, 198, 2003Hun-Ka3, October 27,
2005).
2) However, the advertisement of functional health foods has a
nature different from other advertisements as it advertises functional
health foods that have useful "functionality" to human bodies.
Consumers purchase functional health foods, expecting the
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"functionality" for human bodies or improvement of health. Although
functional health foods are distinguished from medicines, consumers
purchase and take functional health foods expecting benefits to their
bodies and health, and this suggests the significant possibility of abuse
and confusion. Accordingly, Article 18(1) of the FHFA forbids false
or exaggerated labels or advertisements on functional health foods,
specifying the prohibition of "labels or advertisements which are likely
to mislead consumers to believe that the relevant foods are effective
in preventing or treating a disease, or that cause consumers to become
confused over the relevant foods with medicine" (Item 1). Article
18(1) of the FHFA also prohibits the use of "labels or advertisements
that contain names, including the prescription of oriental medicines,
which are used for medicines only" (Item 4).
In the field of advertisements of functional health foods, sellers, for
the promotion of the product, are tempted to run false or exaggerated
advertisements about the "functionality" of the product and to increase
sales by misleading or confusing consumers with regard to the
function or effects of the products. Because understanding the
information provided by the sellers with regard to the functionality
requires knowledge in professional field such as medicine, the truth
and implication of the information can hardly be examined. There are
significant possibilities that consumers have wrong ideas and belief
with regard to the functionality and effects of functional health foods
and abuse them.
Therefore, the FHFA strictly forbids false or exaggerated
advertisements on functional health foods (Article 18 of the FHFA)
and provides administrative sanctions, including revocation of business
license, suspension of business, closure of business place, suspension
of manufacturing items (Articles 32 and 33 of the FHFA) and
criminal sanctions (Articles 44 and 46 of the FHFA).
3) Article 36(3) of the Constitution stipulates the State's obligation
to protect the health of the citizens. The loss resulting from
consumption of foods, other than functional health foods, in reliance
of false or exaggerated advertisements would be merely economic for
purchasing the items that are unnecessary or would not have been
purchased but for the advertisement. In case of the consumption of
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functional health foods in reliance of such advertisements, however,
there is a risk of significant harm to people's life, body, and health.
Furthermore, functional health foods are distributed through various
channels, including door-to-door sales, multilevel marketing, the
Internet, or home shopping, implying tremendous damages to the
public unless false or exaggerated advertisements are forbidden ex
ante. In contrast, ex post remedies, such as administrative or criminal
sanctions or orders of revision or elimination of false or exaggerated
advertisements, are not effective because the already sold and
consumed items would not be recalled and also because the harm
caused to the consumers' body or health may not be recovered. The
harm to body or health from abusing functional health foods in
reliance of incorrect advertisements can be even more critical to the
old and the infirm, pregnant women, youth, and infants whose
immunity and health is more vulnerable than adults. Therefore, false
or exaggerated advertisements on functional health foods should be
more strictly regulated than other products.
(B) Application of the Principle
Censorship of the Constitution

of

Absolute

Prohibition

of

The Constitution absolutely forbids censorship of speech and the
press because the freedom of speech and the press is important basic
rights essential to establish and develop liberal democracy. Besides, if
censorship of speech and the press is allowed, the harm is great
because it would impair the freedom and creativity in artistic activities
and only the public opinions favoring the ruler would be permitted.
Therefore, the Constitutional Court has absolutely prohibited censorship
if it satisfies all of the four elements, including a prior review by
administrative agency; as such, in applying the principle of absolute
prohibition of censorship, we have limited the scope of 'censorship' to
have the meaning that falls under the true purpose of Article 21 of
the Constitution (See 21-1(B) KCCR 397, 421, 2005Hun-Ma506, June
26, 2008).
In applying the principle of absolute prohibition of censorship, the
meaning of the censorship should be limitedly interpreted to reflect the
true purpose of Article 21 of the Constitution, and the principle
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should be narrowly applied for the purposes of securing the freedom
of speech and the press and prohibiting censorship under the
Constitution. Otherwise, any prior review on speech and the press
applicable under Article 21(1) of the Constitution would fall within
the scope of censorship absolutely prohibited under Article 21(2) of
the Constitution, regardless of the object, content, medium, or
formality of the expression. This would result in application of the
principle against the true purpose of the provision, which is to protect
freedom of expression. It would also excessively protect freedom of
speech without endeavoring to find a harmonious solution, which
would respect all basic rights to the maximum extent possible even
when the freedom of expression conflicts with other important legal
interests such as the right to life and the right to health.
Especially, commercial advertisements that disseminate information
such as quality, nature, and price of the products, to the public are
significantly influential in terms of its effects or stimuli once
transmitted. Advertisements of functional health foods are even more
widely distributed through not only the traditional media such as the
press, broadcasting, or printed matters, but also the newly emerged
media such as the Internet, emails, private blogs, and free newspapers,
which are used in various marketing methods including door-to-door
sales, multilevel marketing, the Internet, and home shopping. Therefore,
if false or exaggerated advertisements of functional health foods are
not prevented, it would cause extensive damages including physical
and health harm to the general public; and even if false or
exaggerated advertisements are punished later on, the physical or
health harm to the consumers may not be practically recoverable,
implying its imperfect efficacy. On the other hand, advertisements of
functional health foods, which are purely commercial, are rarely
related to political expression on ideas or knowledge, and the
censorship of such advertisements would hardly affect the freedom and
creativity in artistic activities or permit only the expression that suits
the taste of the ruler. The legislature is obliged not only to protect
the freedom of speech to the maximum extent possible, but also to
protect the health of the people under Article 36(3) of the
Constitution. When the legislature enacted the law (the FHFA) that
provides a prior review procedure to regulate labeling or advertising of
- 149 -

4. Prohibition of Censorship and Article 18(1)(5) of the Functional Health Foods Act

functional health foods with an intent to ensure, to the maximum
extent possible, freedom of speech and the right to health, as well as
to secure balance among the basic rights, it does not necessarily fall
under the censorship that is absolutely prohibited by the Constitution.
C. Violation of Rule against Excessive Restriction
Nonetheless, because the labels or advertisements of functional
health foods in this case is protected by freedom of speech under
Article 21 of the Constitution, any restriction, such as prior review
procedure, should comply with the principle against excessive
restriction under Article 37(2) of the Constitution, which stipulates that
only statute can restrict the basic rights when required for national
security, public order or public welfare.
The Constitutional Court, however, has relaxed the review standard,
as discussed above, with regard to commercial advertisement
considering its nature. In other words, the Court determines "whether
the means is necessary to achieve the legislative purpose," rather than
whether any less restrictive alternative means is available to achieve
the same purpose or whether the means provides the least restriction
necessary to achieve the purpose. Therefore, we now apply the relaxed
review standard to this case.
1. Legitimacy of Purpose and Appropriateness of Means
False or exaggerated advertisements are forbidden and punished by
administrative or criminal sanctions under the FHFA; however, these
ex post remedies are not effective to prevent false or exaggerated
advertisements. Therefore, the legislative purpose of the Instant
Provisions is legitimate because a prior review on labels or
advertisements would contribute to the improvement of health of the
citizens by providing correct information regarding functional health
foods and preventing false or exaggerated advertisements.
Additionally, the means employed by the Instant Provisions is
appropriate because KHSA, a purely private organization, preliminarily
reviews the content of the labels or advertisements of functional health
foods according to the specified standard, and the review outcome
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may be appealed.
2. Rule of the Least Restrictive Means
The breadth of physical or health damages to the public caused by
false or exaggerated advertisements is great. In contrast, post-remedies
are ineffective because the physical or health damages that are already
occurred are rarely recoverable and functional health foods that are
already sold and consumed is unlikely to be recalled. Considering
these, a prior review on labels or advertisements of functional health
foods is necessary to achieve the legislative purpose. Therefore, the
rule of the least restrictive means is not violated.
3. Balance of Legal Interests
There is a public interest purpose that the FHFA intends to achieve
through the prior review procedure as stated above. The prior review
is conducted by the Review Committee composed of non-governmental
professionals and housed under the KHSA, which is a private
organization with the delegated authority. In addition, an appeal
against the review outcome is available by requesting re-review, filing
a complaint, or commencing administrative lawsuit. Under these
circumstances, the prior review procedure meets the balance of the
interests between the pursued public interests and restricted private
interests in terms of the effect and content of the restriction on the
basic rights.
4. Sub-Conclusion
Therefore, the mandatory prior review procedure of the KHSA for
labels or advertisements of functional health foods does not violate the
rule against excessive restriction under Article 37(2) of the
Constitution.
V. Conclusion
The claim with regard to the part of "advertisements" of Article
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16(2) of the FHFA is dismissed for lacking of justiciability. The part
of "advertisements" of Article 16(1) and Article 32(1)(3) of the FHFA
and the part of "advertisements" of Article 18 (1)(5) of the former
FHFA do not violate the Constitution. Therefore, we announce this
decision as holdings in a unanimous opinion of participating Justices,
except the concurring opinion of Justices Lee Kang-kook and Song
Doo-hwan in chapter VI, the concurring opinion of Justice Cho
Dae-hyen in chapter VII, and the dissenting opinion of Justices Lee
Kong-hyun and Kim Jong-dae in chapter VIII.
VI. Concurring Opinion of Justice Lee Kang-kook and Justice Song
Doo-hwan
We concur with the majority opinion that prior review on labels or
advertisements of functional health foods is not unconstitutional with
different reasons as follows.
A. Applicability of Principle of Absolute Prohibition of Censorship
to Labels or Advertisements of Functional Health Foods
1. Article 21(1) of the Constitution guarantees the citizens the
freedom of speech, which includes commercial speech. Because the
advertisements of functional health foods in this case are within the
protected scope of freedom of speech as commercial speech, prior
review on advertisements should be absolutely prohibited according to
Article 21(2) of the Constitution.
2. While stating that labels or advertisements of functional health
foods are within the protected scope of freedom of speech and the
press under Article 21 of the Constitution as commercial
advertisement, the majority opinion determines that the principle of
absolute prohibition of censorship is not applicable to labels or
advertisements of functional health foods, reasoning that the nature of
functional health foods and their labels and advertisements seriously
require regulations, and that the absolute prohibition of prior review
may conflict with other legal interests such as the rights to life or
health.
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However, the logics employed in the majority opinion presuppose
that the nature of the item or product for which the commercial
advertisement is used or special character of the advertisement would
decide the applicability of principle of absolute prohibition of
censorship. We doubt whether it is possible to create a group of
commercial advertisements which is protected by freedom of speech
but not governed by the principle of absolute prohibition of censorship
and, if it is possible, what is the classifying standard. We believe the
nature of the products and advertisements and the necessity of
regulation are the elements to be considered in judging the legitimacy
of the purpose, appropriateness of the means, the least restrictiveness
of the means, and the balance of legal interests when reviewing
unconstitutionality under the rule against excessive restriction; however,
we do not believe the elements can be considered in determining the
applicability of principle of absolute prohibition of censorship.
The majority opinion states that advertisements of functional health
foods are not subject to the principle of absolute prohibition of
censorship because: purely commercial advertisements are rarely related
to political expression; a prior review on the advertisements would not
impair the freedom or creativity in artistic activities; and the likelihood
that prior review would damage the freedom of expression and result
in permission of expression only favorable to the ruler is slim.
However, advertisements of functional health foods also contain
original, creative, or artistic expression in designing the advertisements,
besides the factual expression for information regarding functional
health foods. The Review Committee members, who undertake prior
review of advertisements, will review the content of expression as well
as the method of expression. This implies that the Review Committee
may issue an opinion of revision or deletion if the expression method
appears to be inappropriate–for example, the expression is original and
partly artistic but may appear to be indecent and obscene. Therefore,
the majority opinion that decided prior review of advertisements of
functional health foods does not affect the freedom or creativity in
artistic expression is not valid.
3. Sub-conclusion
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Therefore, advertisements of functional health foods, like other
commercial advertisements, should be governed by the principle of
absolute prohibition of censorship as they are within the scope of
freedom of expression protected under Article 21 of the Constitution.
Nonetheless, we should review whether the four prerequisites to apply
the principle of absolute prohibition of censorship are met in this case,
following our precedent.
B. Violation of the Principle of Absolute Prohibition of Censorship
1. In applying the principle of absolute prohibition of censorship, we
have repeatedly decided that censorship is absolutely prohibited under
Article 21(2) of the Constitution when the censoring satisfies every
four element, including: the mandatory submission of the content of
speech for permission; a prior review by an administrative agency; the
ban on non-permitted speech; and an enforcement mechanism to force
compliance with the review procedure (see 17-1 KCCR 51, 59,
2004Hun-Ka8, February 3, 2005; 8-2 KCCR 212, 223, 93Hun-Ka13,
October 4, 1996). We believe that it would be sufficient to determine
whether these requirements are met in deciding this case.
2. With regard to the element of a prior review by the
administrative agency, the KHSA is not an administrative agency,
unlike the Commission on Ethics of Public Performance (see 8-2
KCCR 212, 226-227, 93Hun-Ka13, October 4, 1996), Korea Media
Rating Board (see 17-1 KCCR 51, 62-63, 2004Hun-Ka8, February 3,
2005) or Korea Advertising Review Board (see 20-1(B) KCCR 397,
411-415, 2005Hun-Ma506, June 26, 2008), which have been found as
an administrative agency. Therefore, we can conclude that this case is
not governed by the principle of absolute prohibition of censorship,
even without reviewing other elements.
The KHSA, a private organization consisting of business people, is
not controlled or regulated by the Commissioner of the KFDA with
respect to the prior review on labels or advertisements of functional
health foods. The composition of the Review Committee would hardly
be affected by the Commissioner: The president of KHSA appoints the
committee members from professionals in the private sector, such as
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the heads of organizations, civil society groups, academic society
relating to functional health foods, persons recommended by a
university president, or other persons of learning and experience, with
the approval of the Commissioner; and a chairperson or
vice-chairperson of the Review Committee is elected among the
Review Committee members free from approval of the Commissioner
(Article 10 (2) and (3) of the Review Standard). Besides, the
Commissioner's involvement in the review procedure may be limited,
indirect at most, to cases relating to, for example, complaint or
appeal, because the prior review should comply with the specified
standard (see Article 3 of the Review Standard, etc.), and applicants
may appeal by filing a re-review (Article 6 of the Review Standard).
In addition, the KHSA has been operated without financial aid of the
government, even if the law states that the Minister of Health and
Welfare or the Commissioner, within the given budget, may
supplement the partial or full expenses of private organizations whose
mission is to promote the safety of functional health foods (Article 39
of the FHFA). Under these circumstances, the KHSA or the Review
Committee can be regarded as an independent private organization,
rather than an administrative agency.
3. Therefore, the prior review procedure on labels or advertisements
of functional health foods conducted by an organization which is not
regarded to have administrative authority is not censorship that is
absolutely prohibited by Article 21(2) of the Constitution.
C. Violation of Rule against Excessive Restriction
Nevertheless, the restriction on speech, such as the prior review
procedure, should comply with the rule against excessive restriction
under Article 37(2) of the Constitution, which permits restriction by
statutes only for the national security, public order or public welfare
because labels or advertisements of functional health foods are
protected under the freedom of expression of Article 21 of the
Constitution.
Considering the nature of the products or special character of their
advertisements, labels or advertisements of functional health foods
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require strict regulations. As the majority opinion stated, the Instant
Provisions regarding prior review procedure have the legitimate
purpose in that they intend to provide correct information; employ an
appropriate means in that they would prevent false or exaggerated
advertisements effectively; do not violate the principle of the least
restrictive means; and strike the balance between the pursued public
interests and restricted private interests. Therefore, the Instant
Provisions do not violate the rule against excessive restriction.
D. Conclusion
Therefore, each part of "advertisement" of Article 16(1) and 32(1)(3)
of the FHFA and a part of "advertisement" of Article 18(1)(5) of the
former FHFA, with regard to the prior review procedure on labels or
advertisements of functional health foods, are not unconstitutional.
VII. Concurring Opinion of Justice Cho Dae-hyen
The FHFA mandates the Review Committee to review the labels or
advertisements of functional health foods (Article 16(1)), prohibits use
of any label or advertisement which has failed to undergo a prior
review (Article 18(1)(5)), and provides sanctions, such as revocation of
business license or suspension of business, for labeling or advertising
inconsistent with the outcome of the review in violation of Article 18
(1) (Article 32 (1)(3)).
Because labels or advertisements on functionality of functional health
foods would not be "speech or the press" under Article 21 of the
Constitution in that they are not related to the 'oral or written
expression of diverse ideas in democratic society' (See my concurring
opinion of 2005Hun-Ma506 decision decided on June 26, 2008), a
prior review by the Committee does not violate Article 21 (2)
(prohibition of censorship on speech and the press) of the
Constitution.
Even if the labels and advertisements of functional health foods are
protected under the freedom of expression provision, the freedom of
expression may be restricted for the public order or public welfare
according to Article 37(2) of the Constitution, and the public interests
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in getting correct information on functionality of functional health
foods should be given priority over the freedom to display and
advertise the functionality of functional health foods.
The Instant Provisions that pursue correct labels or advertisements as
to functionality of functional health foods are not in violation of
Article 37(2) of the Constitution in that, as stated in the majority
opinion, the legislative purpose is legitimate, the means is appropriate
and reasonable, and the restriction on the basic rights is not
excessive.
VIII. Dissenting Opinion of Justice Lee Kong-hyun and Justice Kim
Jong-dae
Disagreeing with the majority opinion, we believe that prior review
on labels or advertisements of functional health foods, stipulated by
each part of "advertisements" of Article 16(1) and 32(1)(3) of the
FHFA and the part of "advertisements" of Article 18(1)(5) of the
former FHFA, constitutes unconstitutional censorship as it infringes on
the freedom of expression of the complainant, for the following
reasons:
A. Applicability of Principle of Absolute prohibition of Censorship
to Labels or Advertisements of Functional Health foods
Article 21(1) of the Constitution states that all citizens have freedom
of speech and the press, and Article 21(2) of the Constitution
stipulates that licensing or censorship of speech and the press is
prohibited. These two provisions guarantee the freedom of expression
as a basic right, and the meanings of 'speech and the press' in Article
21(1) and (2) of the Constitution cannot be considered different from
each other. The Constitution guarantees the freedom of expression,
because freedom of expression is one of the fundamental basic rights
in democratic society to secure the dignity and value of human
beings, to pursue happiness, and to realize the sovereignty of the
citizens (4 KCCR 64, 93, 89Hun-Ka104, February 25, 1992).
Specifically, any media, regardless of its type and free from any
restriction, can be used for expression and dissemination of opinions
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(5-1 KCCR 275, 284, 91Hun-Ba17, May 13, 1993). The label stating
"before and after drinking" or "hangover relief" put on foods or the
containers or packages of foods is within the protected scope of the
freedom of expression as commercial speech (12-1 KCCR 404, 410,
99Hun-Ma143, March 30, 2000), as is television commercial (20-1(B)
KCCR 397, 410, 2005Hun-Ma506, June 26, 2008). Accordingly, the
labels or advertisements of functional health foods in this case should
be not only considered 'speech or the press' contemplated in Article
21(1) of the Constitution, but also protected by the principle of
absolute prohibition of censorship under Article 21(2) of the
Constitution.
We have limitedly applied the principle of absolute prohibition of
censorship, holding that a prior review should be forbidden only when
it requires all four elements, including: (1) the mandatory submission
of the content of speech for permission; (2) a prior review by an
administrative agency; (3) the ban on non-permitted speech; and (4) an
enforcement mechanism to force compliance with the prior review
procedure (17-1 KCCR 51, 59, 2004Hun-Ka8, February 3, 2005; 8-2
KCCR 212, 223, 93Hun-Ka13, October 4, 1996). Such decision was
made because Article 21(2) of the Constitution does not prohibit every
prior review, but rather prohibits a prior review where the expression
depends on the approval of the administrative authority (20-1(B)
KCCR 397, 410, 2005hun-Ma506, June 26, 2008).
Therefore, because the labels or advertisements of functional health
foods in this case, which are commercial speech, are also protected by
the freedom of speech and the press under Article 21(1) as well as
Article 21(2) of the Constitution, the principle of absolute prohibition
of censorship should apply, provided that every four requirement for
the principle is met.
B. Whether Prior Review on Labels or Advertisements of Functional
Health Foods is Censorship Prohibited by the Constitution
1. It will be examined whether the prior review conducted by the
Review Committee of the KHSA with regard to labels or
advertisements of functional health foods satisfy the four elements.
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2. Under the FHFA, anyone who intends to attach labels or run
advertisements regarding functionality of functional health foods must
subject the labels or advertisements to a prior review, in accordance
with the standards, methods, and procedures determined by the
Commissioner for the review on the labels or advertisements of
functional health foods (Article 16(1) of the FHFA). The standard
(public notice of the KFDA) enacted according to the Instant
Provisions stipulates that a person who applies for an review on labels
or advertisements of functional health foods must submit an
application to the KHSA, attaching the content of the labels or
advertisements on functionality and the certificate of report on the
manufacture of the item (Article 4 of the Review Standard). These
provisions imply that the manufacturer has an obligation to submit the
content of speech for approval, which is the first element in deciding
application of the principle of absolute prohibition of censorship.
3. Article 18 (prohibiting false or exaggerated labels or
advertisements) of the FHFA stipulates that any business operator shall
not use labels or advertisements which have failed to undergo a prior
review under Article 16(1) or have details inconsistent with the
outcome of the review (see Article 18(1) 5. of the FHFA). This
suggests that the third element, the ban on non-permitted speech, as a
prerequisite to apply the principle of absolute prohibition of censorship
is satisfied.
4. The use of labels or advertisements which have failed to undergo
a prior review is prohibited as a use of false or exaggerated labels or
advertisements under Article 18 of the FHFA. If a business operator
uses the labels or advertisements which have failed to undergo a prior
review or have details inconsistent with the outcome of the review,
the Commissioner of the KFDA or head of Si/Gun/Gu may revoke
business license, suspend fully or partially the relevant business, issue
an order to close down the place of business or suspend the
manufacturing of the relevant item (Articles 32 and 33 of the FHFA,
etc.). In addition, an imprisonment of not more than five years or a
fine of not more than fifty millions won may be imposed (Articles 44
and 46 of the FHFA). Because the administrative sanctions, such as
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revocation of business license or suspension of business, or criminal
punishments are considered an enforcement mechanism to force
compliance with the prior review procedure under the FHFA, the
fourth element required to apply the principle of absolute prohibition
of censorship is satisfied.
5. Whether the Prior Review is Conducted by an Administrative
Agency
The last issue is whether an administrative agency conducts the
prior review, and we believe this second element exists in this case.
First of all, although the Commissioner of the KFDA, which is an
administrative authority, entrusts the KHSA, a private organization, to
conduct prior review of the labels or advertisements on functionality
of functional health foods, the Commissioner regulates the review
standards, methods, and procedures of the review (Article 16 (1) of
the FHFA) and thereby remotely controls the outcome of the KHSA's
review by, for example, amending the review standard at any time.
Further, the appointment of the Committee members requires an
approval of the Commissioner of the KFDA, even if the Review
Committee of the KHSA, which actually conducts prior review on
labels or advertisements of functional health foods, consists of
professionals from the private sector such as professors, heads of
relevant organizations, persons from civil society groups, and lawyers
(Article 10(3) of the Review Standard). This indicates that the
Commissioner of the KFDA may affect the composition of the Review
Committee. Besides, when the number of the Committee members was
increased from 15 to 25, some fixed seats were assigned to the
related public officials – including, for instance, the chief of the
Division of Food Policy under the Ministry of Health and Welfare,
the chief of the Division of Nutrition Policy under the KFDA, and the
chief of the Division of Functional Health Foods Standard. This
suggests that the Committee is not completely independent from the
administrative agency but that rather, the administrative agency is
interfering with the composition of the Committee.
Even from the procedural perspective, the Review Committee is not
completely independent from the administrative agency as can be seen
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in the following regulations: the Commissioner of the KFDA may call
a meeting of the Review Committee (Article 11 (2) of the Review
Standard); any licensed or registered business organization that receives
the outcome of the review or re-review must report to the
Commissioner of the KFDA if it believes the review standard is
violated (Article 6-2(1) of the Review Standard); and the
Commissioner who receives the report may recommend a re-review to
the Review Committee, which the Review Committee must follow
(Article 6-2(2) of the Review Standard). Besides, the Minister of
Health and Welfare or the Commissioner, within the given budget,
may assist the partial or full expenses of private organizations whose
mission is to promote the safety of functional health foods (Article 39
of the FHFA). Although it is said that no such financial aid has
actually been made, this implies that the administrative agencies can
always affect the prior review procedure through such assistance.
Considering all the facts above, therefore, we cannot conclude that
the Review Committee of the KHSA is independent from the
administrative agencies such as the KFDA in conducting prior review
of labels or advertisements on functionality of functional health foods.
Thus, we cannot deny the nature of the KHSA, the reviewing body,
as an administrative agency.
C. Safety Measures Provided by the FHFA
The FHFA stipulates that any labels or advertisements are forbidden
as false or exaggerated labels or advertisements if they are likely to
mislead or confuse consumers to think that the relevant food is
medicine, are false or exaggerated, are likely to deceive, mislead or
confuse consumers, or include names used for medicines only
(including the names of Oriental medicines) (Article 18 of the FHFA).
When the provision is violated, administrative sanctions may be
imposed, including revocation of business license, suspension of an
entire or part of business, closure of business place, and suspension of
manufacture of the items (Articles 32 and 33 of the FHFA, etc.), as
well as criminal punishments (Articles 44 and 46 of the FHFA).
Besides, the FHFA stipulates what should be indicated on the
containers or packages of the functional health foods (Article 17 of
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the FHFA). These provisions are safety measures (regulatory means)
that contribute to providing correct information on functional health
foods and preventing false or exaggerated advertisements.
Furthermore, in order to achieve its legislative purposes to secure
the safety of functional health foods, improve the quality of the
product, and promote the fair distribution and sales, and thereby
contribute to the health of citizens and consumer protection (Article 1
of the FHFA), the FHFA stipulates that anyone who intends to
manufacture functional health foods shall have proper facilities that
meet the standard, obtain permission from the Commissioner, and
report the manufacturing of each relevant item (Articles 5 and 7 of
the FHFA). Importers of functional health foods also must have proper
facilities, register their business, and report each imported item
(Articles 6 and 8 of the FHFA). In addition, business operators must
observe the guidelines, among other things, to secure the safety of the
manufacturing facilities and the products and not to promote
unfounded speculation about the products (Article 10 of the FHFA).
They must also have quality control managers on staff (Article 12 of
the FHFA). The Commissioner must publicly notify the criteria and
standards (Article 14 of the FHFA) and raw materials or ingredients
(Article 15 of the FHFA) of functional health foods. No functional
health foods may be sold when they are imported without permission
or do not meet the standards and regulations (Articles 23 and 24 of
the FHFA). If violation occurs, the penalty of imprisonment or fines
(Articles 43 to 46 of the FHFA) or administrative penalties (Article
47 of the FHFA) are to be imposed.
Therefore, the prior review on the content of labels and
advertisements of functional health foods by the KHSA, which has the
character of an administrative agency, is an excessive restriction on
the freedom of speech, considering the safety measures provided under
the FHFA.
D. Conclusion
Therefore, a prior review on labels and advertisements of functional
health foods should be considered as an exercise of the extended
authority of the Commissioner of the KJDA disguised by delegation,
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and then the prior review of the Review Committee of the KHSA
regarding the labels and advertisements of the functional health foods
in this case falls under the meaning of censorship that is absolutely
prohibited by the Constitution as a violation of the complainant's
freedom of speech.
Justice Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho
Dae-hyen, Kim Hee-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heub,
Mok Young-joon, Song Doo-hwan
[Appendix 1] (intentionally omitted)
[Appendix 2] (intentionally omitted)
[Appendix 3] (intentionally omitted)
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5. Suspension from Duty of Heads of Local Governments
[22-2(A) KCCR 526, 2010Hun-Ma418, September 2, 2010]

Questions Presented
1. Whether Article 111 Section 1 Item 3 of the Local Autonomy
Act (wholly amended by Act No. 8423, May 11, 2007 and hereinafter
"the instant provision"), which stipulates that the deputy head of the
local government shall act on behalf of the head of a local
government (hereinafter the "local government head") in case he/she is
sentenced to imprisonment(hereinafter "imprisonment") or heavier
punishment although the sentence is not yet pronounced, infringes on
the complainant's fundamental rights including the right to hold public
office (positive)
2. How to frame the construction of the holding comprising five
votes in favor of holding the Instant Provision unconstitutional and
one vote holding the instant provision incompatible with the
Constitution and how to make changes to the precedents

Summary of Decision
I. A. Opinion in Favor of Unconstitutionality by Justices Lee,
Kang-Kook, Kim, Hee-Ok, Kim, Jong-Dae, Mok, Young-Joon
and Song, Doo-Hwan
1. Article 27 Section 4 of the Constitution provides that, "The
accused shall be presumed innocent until a judgment of guilt has been
pronounced," which indicates that the accused, although found guilty at
the courts of first or second instance, should in principle be regarded
as innocent until the ruling becomes final and that the accused cannot
be discriminated against either under the presumption of guilt.
However, the instant provision attaches negative connotation to "being
sentenced to imprisonment or a heavier" – that community trust and
work commitment as local government head will be undermined –
and, solely based on the condition that the sentencing has been made,
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places the local government head is at disadvantage. Furthermore, no
strict conditions were placed on keeping such a disadvantage to a
minimum necessity. Therefore, the instant provision contradicts the
principle of presumption of innocence.
2. Although the option of excluding the local government head from
his/her office was taken in order to achieve the legislative purpose of
establishing discipline in public office and preventing risks to residents'
welfare and operation of local government administration, there is not
enough basis conclude that suspending a local government head
sentenced to imprisonment or heavier punishment from his/her duty
without having additional conditions is the most appropriate means to
serve the stated legislative purpose. In particular, in this case, where
the local government head was elected after being sentenced to
imprisonment or heavier punishment, the legislative purpose of
"maintaining residential trust in local government administration" does
not qualify as an adequate ground to restrict the local government
head's right to hold public office.
The local government head has no direct need for a deputy head to
act on his/her behalf because, although sentenced to imprisonment or
heavier punishment, he/she is capable of fulfilling duty insofar as
indicted without physical detention/custody; even if such suspension of
duty is required, the representation by a deputy head should be limited
to cases where operation of local government administration is at a
huge risk or where irrecoverable public interest can be violated if no
action is taken until determination of the sentence; and it is necessary
to limit the application of the instant provision only to cases where
the accused has committed a crime which clearly requires suspension
of duty before determination of sentence depending on the type and
gravity of the crime concerned, such as whether the crime that led to
imprisonment or heavier punishment was committed in the course of
or after the election of the local government head and whether the
crime is intentional or negligent.
For the reasons stated above, the instant provision restricts the
fundamental rights to the extent of exceeding the necessary minimum,
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and the local government head will not only have his/her duty
suspended for an indefinite period of time but will also be thought of
as a convicted criminal by the biased local residents. Furthermore, if
the local government head is found to be innocent, he/she will have
to face serious disadvantages such as not being able to recover his/her
already infringed right to hold public office. Therefore, the instant
provision fails to achieve the balance of interests as well.
Thus, the instant provision infringes on the right to hold public
office of the complainant who serves as the head of a local
government.
3. Members of the National Assembly, as public officials elected to
their position, essentially share the same status as heads of local
governments in terms of the ethics and credibility required in the
course of election or discharge of duties. Yet, since there is no
system that suspends National Assembly members from their duties
before the sentence of imprisonment or heavier punishment is
pronounced, the equality right of the complainant, herein the local
government head, is infringed upon.
B. Concurring Opinion of Justice Cho, Dae-Hyen (Constitutional
Incompatibility)
The purpose of the commission for public office cannot be served
by allowing local government heads to perform their public duties
when the legitimacy of their election has been lost or when they have
committed a crime in the discharge of duties contrary to the purpose
of commission. Therefore, if the local government head is sentenced
to imprisonment or heavier punishment due to one of the
aforementioned two reasons, it is hardly the case that duty suspension
of the local government head before determination of sentence directly
violates the principle of presumption of innocence nor the rule against
excessive restriction. Aside from the stated two cases, however,
preventing the head from fulfilling his/her duty before the sentence is
determined just because he/she was sentenced to imprisonment or
heavier punishment is against the principle of presumption of
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innocence and the rule against excessive restriction.
The instant provision is partly constitutional and partly
unconstitutional. And as the unconstitutional portion violates the
complainant's fundamental rights, it is proper to entrust the National
Assembly with the constitutional review. Therefore, it is required that
the instant provision be held incompatible with the Constitution.
C. Opinion in Favor of Constitutionality by Justices
Kong-Hyun, Min, Hyeong-Ki and Lee, Dong-Heub

Lee,

1. The main legislative purpose of the instant provision lies in
preventing the potential harm that the local government head's sentence
of imprisonment or heavier punishment may cause in effective and
efficient operation of local government administration due to
undermined residential trust and work commitment, and excluding the
local government head from his/her office appears to be the only and
immediate means to avoid the stated harm when the sentence is yet to
be determined, which, therefore, is duly considered an appropriate
means.
The instant provision is deemed to have employed the least
restrictive means possible given the following points: a) if the court
issued a sentence of imprisonment or heavier punishment based on
comprehensive consideration of all factors including the type and
gravity of crime, it can be rightfully considered that material harm
concerning community welfare and local government administration has
already taken place and it is therefore needless to set additional
conditions such as "in the presence of material harm" or "in the event
of a possible violation of irreparable public interests," b) it is difficult
to set a clear standard that indicates what degree and type of crime
warrants immediate suspension of duty without any additional
conditions, c) the duty suspension pursuant to the instant provision is
merely a temporary regulation since it is lifted once the accused gets
lighter sentence or is found innocent at a higher court, and the
temporary suspension results only in a minimum disadvantage since
the position of the local government head is preserved during
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suspended period and d) it is not easy to come up with a procedure
that offers elected public officials the opportunity to vindicate
themselves on the need for suspension from duty.
In addition, while the disadvantage that the local government head
suffers from the instant provision is limited to the necessary minimum,
the value of disadvantage is greatly outweighed by that of the public
interest – preventing the possible harm to community welfare and
effective and efficient local government administration caused by
undermined trust in public duty in case a local government head is
sentenced to imprisonment or heavier punishment. Therefore, the
instant provision also achieves the balance of interests.
In this context, it is unlikely that the instant provision has violated
the rule against excessive restriction in regulating the local government
head's right to hold public office. In fact, a number of legislation in
other countries automatically suspends local government heads from
duty without any other conditions when convicted at a lower court for
a crime calling for statutory punishment.
2. The principle of presumption of innocence indicates that "one is
not to be discriminated under the presumption of guilt until proven
guilty, and even if discrimination has to take place, it has to be
consistent with the principle of proportionality so that it is confined to
the least minimum extent." Therefore, it is not that all discrimination,
in whichever form, in itself is against the principle of presumption of
innocence, but that discrimination kept to the minimum necessary
according to the principle of proportionality is consistent with the
principle of presumption of innocence.
The suspension from duty imposed by the instant provision is a
kind of regulation which restricts the criminally accused complainant's
right to hold public office and, conceptually, is an action that results
in discrimination of the complainant. Yet, because the purpose of
levying such suspension of duty lies not in condemnation of
conviction or regulation but with removing the harm that may occur
in the process of running the local government administration. Also, as
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the resulting discrimination is kept to the necessary minimum as
mentioned above pursuant to the principle of proportionality, the
principle of presumption of innocence has not been violated.
3. National Assembly members comprising the National Assembly,
which is a polycratic institution, and thus vary with the local
government heads who are leading administrative agencies under
monocracy. The responsibilities of National Assembly members are
also different in the nature because they cannot easily have a proxy to
act on their behalf. Furthermore, due to such difference in the nature
of their responsibilities, their suspension of duty inevitably varies in
the influence it has on work operation. For this reason, imposing a
restriction only on local government heads, not on National Assembly
members, as prescribed by the instant provision has reasonable
grounds, which is therefore not arbitrary discrimination contrary to the
principle of equality.
4. It is a corollary that, according to the rule of law, no public
office, however important for advancing local autonomy, is immune
from legal restraint solely for having achieved electoral victory, so it
is hard to say that the instant provision is contrary to the local
residents' intention expressed in election. In addition, viewed from the
implication intended by the legislators and the legislative purpose of
the instant provision, the need for suspension from duty remains
unchanged regardless of whether the local government head was
elected before or after being sentenced to imprisonment or heavier
punishment. In this light, it would not mean any difference to the
constitutional review of the instant provision either even if the local
government head was elected after having been sentenced to
imprisonment or heavier punishment.
II. A. As five Justices held the instant provision unconstitutional and
one Justice voted for incompatibility with the Constitution, the
instant provision will be declared incompatible with the
Constitution according to Article 23 Section 2 Item 1 of the
Constitutional Court Act. And the decision reached in case
2002Hun-Ma699, 2005Hun-Ma192 (consolidated), May 26, 2005,
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which held that the provision of former Local Autonomy Act
which corresponds to the instant provision neither restricts the local
government head's right to hold public office through violation of
the rule against excessive restriction nor contradicts the principle of
presumption of innocence, will be modified in accordance with the
holding of this case.
B. Supplementary Opinion of Justice Cho, Dae-Hyen
Since this is constitutional complaint case filed against infringement
of fundamental rights by exercise of governmental power, it is
possible that, if the entire body of the statute violating fundamental
rights is unconstitutional, simply declaring the relevant statute
unconstitutional in the holding could suffice to be the statute as
violating the complainant's fundamental rights.. However, as in this
case where the Court held the instant provision partly constitutional
and partly unconstitutional and therefore incompatible with the
Constitution, it is hard to identify solely from the holding whether the
complainant's fundamental rights have been violated. Therefore, the
main portion of the holding should declare that the complainant's right
to hold public office was violated by the instant provision, which
prevents the complainant, who has been sentenced to imprisonment or
heavier punishment for violating the Political Fund Act, from
exercising the power as Gangwon-do Governor although the sentence
has not yet been pronounced; the remainder of the holding should
state that the instant provision is not compatible with the Constitution.

--------------------------------------

Parties
Complainant
Kwang-Jae Lee
Complainant's Legal Representatives
1. Law Group MinJu
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Attorney in Charge: Hae Nam Chung and two others
2. The One
Attorney in Charge: Kum-sil Kang and two others
3. Lawyer Seung Heon Baek

Holding
1. Article 111 Section 1 Item 3 of the Local Autonomy Act
(wholly amended by Act No. 8423, May 11, 2007) is not compatible
with the Constitution.
2. The abovementioned provision will lose effect from January 1,
2012 unless amended by December 31, 2011 by the legislature.
3. The courts, other state agencies and local governments should
suspend applying the above-stated provision until amended by the
legislature.

Reasoning
I. Introduction of the Case and Subject Matter of Review
A. Introduction of the Case
1. The complainant was elected as Governor of Gangwond-do in the
fifth nationwide local election held on June 2, 2010 and took office
on July 1, 2010.
2. The complainant, before elected as Governor of Gangwon-do, was
sentenced to eight months in prison and two years of suspension of
execution for violating the Political Fund Act in the Seoul Central
District Court on September 23, 2009 (2009Ko-Hab254,394
(consolidated)); the complainant, after being elected Gangwon-do
Governor, was sentenced to six months of imprisonment and a year of
suspension of execution in an appeal of the aforementioned criminal
case in the Seoul High Court on June 11, 2010 (2009No2642); and
the complainant filed the pending appeal of the stated appellate case
with the Supreme Court on June 14, 2010 (2010Do7947).
3. Article 111 Section 1 Item 3 of the current Local Autonomy Act
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stipulates that the deputy head of a local government shall act on
behalf of the head of the local government in case the head is
sentenced to imprisonment or heavier punishment although the sentence
has yet to become final. Accordingly, the complainant has been
prevented from executing his powers as Governor upon taking office.
4. The complainant filed a constitutional complaint in this case on
July 6, 2010, arguing that Article 111 Section 1 Item 3 of the Local
Autonomy Act violates the complainant's right to hold public office
and equality guaranteed by the Constitution as well as the principle of
presumption of innocence.
B. Subject Matter of Review
This case will review the constitutionality of Article 11 Section 1
Item 3 of the Local Autonomy Act (wholly amended by Act No.
8423, May 11, 2007 and hereinafter the "instant provision"), and the
text of relevant provisions are as follows:
[Provision at Issue]
Local Autonomy Act (Wholly Amended by Act No. 8423, May 11,
2007)
Article 111 (Acting for Head of Local Government, etc.)
(1) Where the head of a local government falls under any of the
following subparagraphs, the deputy Mayor, vice governor, or deputy
head of the City/Do or Si/Gun/Gu concerned (hereafter referred to as
the "deputy head of the local government" in this Article) shall act
for him/her:
3. Where he/she is sentenced to imprisonment or a heavier one,
which has yet to become final;
[Relevant Provisions]
Article27, Constitution
(4) The accused shall be presumed innocent until a judgment of
guilt has been pronounced.
Criminal Procedure Act (Amended by Act No. 3282, Dec. 18, 1980)
Article 275-2 (Presumption of Innocence)
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The defendant shall be presumed to be innocent until he is finally
adjudged to be guilty.
Local Autonomy Act (Wholly Amended by Act No. 8423, May 11,
2007)
Article 99 (Retirement of Head of Local Government)
If the head of a local government falls under any of the following
subparagraphs, he/she shall be made to retire from his/her office:
1. Where he/she assumes an office which the head of the local
government is not permitted to hold concurrently;
2. Where he/she becomes ineligible for being elected (including
where he/she transfers his/her resident registration to the outside of the
area of the local government due to any reason other than the
alteration of jurisdiction or, abolition or consolidation of the local
government);
3. Where he/she loses the office of the head of the local
government under Article 97.
Article 111 (Acting for Head of Local Government, etc.)
(1) Where the head of a local government falls under any of the
following subparagraphs, the deputy Mayor, vice governor, or deputy
head of the City/Do or Si/Gun/Gu concerned (hereafter referred to as
the "deputy head of the local government" in this Article) shall act
for him/her:
1. Where he/she is vacated;
2. Where he/she is detained after an indictment;
3. (Omitted)
4. Where he/she is hospitalized for 60 consecutive days or more at
a medical institution prescribed by the Medical Service Act.
(2) Where the head of the local government runs for the election of
the head of the competent local government while retaining his/her
position, the deputy head of the local government shall act for the
head of the local government from the date of registration as the
reserve candidate or candidate to the election day.
(3) Where the head of the local government is unable to perform
his/her duty due to a temporary cause such as an official tour,
vacation, etc., the deputy head of the local government shall act for
him/her.
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(4) In the case under paragraphs (1) through (3), where there exist
two or more deputy Mayors or vice governors in a City/Do, one shall
act for the Mayor/Do governor concerned or perform by proxy his/her
duty pursuant to the order determined by Presidential Decree.
(5) Where the deputy head of the local government who is to act
for the head of the local government or perform the duty by proxy
pursuant to paragraphs (1) through (3) is unable to perform the duty
due to inevitable causes, a public official pursuant to the
organizational order determined by the Municipal Rule of the local
government concerned shall act for him/ her or perform by proxy the
duty thereof.
Public Official Election Act (Amended by Act No. 7681, Aug. 4,
2005)
Article 19 (Persons Ineligible for Election)
A person falling under any of the following subparagraphs, as of
the election day, shall be ineligible for election:
1. A person who falls under Article 18 (1) 1, 3, or 4;
2. A person who is sentenced to imprisonment or a heavier
punishment and whose sentence is not invalidated; and
3. A person whose eligibility for election is suspended or forfeited
according to a decision by court or pursuant to other Acts.
II. Arguments of the Complainant
A. The key legislative purpose of the instant provision is to impose
punishment on the head of a local government (hereinafter the "local
government head") in case he/she is responsible for significantly
undermining the discipline of public office by committing a serious
crime in discharge of office, thereby reestablishing the weakened
discipline of public office and living up to the intention of local
residents as voters as well as legal sentiment of the public. At the
same time, the instant provision has a secondary purpose: to restore
public confidence and work commitment required for normal operation
of local government administration by preventing the local government
head who is sentenced to imprisonment or heavier punishment from
continuing duty and also by empowering a person irrelevant to the
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crime and fully committed to work to act on behalf of the local
government head.
Meanwhile, suspending an elected local government head from duty
and having a deputy head to act on his/her behalf is a severe
restriction of the right to hold public office. Therefore, it is required
that the damage resulting from the restriction of fundamental rights to
achieve the abovementioned legislative purpose be limited to the
minimum. Nevertheless, first, the instant provision stipulates duty
suspension once a local government head is sentenced to imprisonment
or heavier punishment regardless of the type, nature, gravity and
relevance to the legislative purpose of the crime and, without setting
forth as its enforcing conditions the material harm of great hindrance
to normal operation of local government administration or not at all
striving to minimize the period of proxy representation, automatically
suspends the local government head from duty even when the sentence
is yet to be finalized. Therefore, the instant provision is in conflict
with the principle of the least restrictive means. Second, as it cannot
be concluded that the state of being sentenced to imprisonment or
heavier punishment alone would cause concrete and substantial
disruption to normal operation of local government administration, the
public interest that the instant provision aims to achieve is extremely
unclear. But the local government head, in addition to being
suspended from duty before the sentencing, may even have his/her
dignity and value violated as the local residents are indirectly biased
to believe that he/she is responsible for a shameful crime, and this
results in a serious violation of the local government head's right to
hold public office as it is irreparable even if he/she later turns out to
be innocent. Therefore, the instant provision does not achieve the
balance of interests either.
Therefore, the instant provision violates the rule against excessive
restriction provided in the Constitution and the complainant's right to
hold public office.
B. Under the principle of presumption of innocence guaranteed by
Article 27 Section 4 of the Constitution, it is unauthorized to
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discriminate the accused either in a form such as acknowledging the
criminal fact of the accused and criticizing it in matters of fact and
law before he/she is proven guilty. However, the instant provision
discriminates the local government head who is sentenced to
imprisonment or heavier punishment by preventing him/her from
exercising power and duty, which makes not only the local residents
but also the whole public to conceive him/her as a major criminal.
And this contradicts the principle of presumption of innocence.
C. Although the decision on duty suspension of a local government
head should be made through an independent procedure separate from
the criminal trial, the instant provision allows immediate duty
suspension solely based on the fact that the local government head is
convicted with a sentence of imprisonment or heavier punishment in a
criminal procedure, without providing any procedural mechanism such
as allowing the local government head to submit favorable evidence or
defend him/herself. For this reason, the instant provision also violates
the due process that requires the guarantee of legitimate and
appropriate procedures for infringed rights.
D. The local government head is given democratic legitimacy
through elections, and, in particular, the complainant in this case was
elected Governor of Gangwon-do by earning the confidence of local
residents despite the fact that he was sentenced to imprisonment or
heavier punishment at the court of first instance. In this case,
suspending the local government head from duty and forcing the
deputy head to act on the head's behalf solely based on the sentencing
itself goes against the intention of local residents expressed in the
election. Therefore, the instant provision violates the principles of
popular sovereignty, democracy and local autonomy.
E. In terms of the need for duty suspension due to conviction given
the legal sentiment of the public and discipline of public office, the
President, Prime Minister, heads of every administrative department,
members of the National Assembly and education commissioners all
are in the same position as local government heads. However, the
Prime
Minister,
heads
of
every
administrative department,
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superintendent of education and education commissioners are to be
represented by deputy heads only when they are incapable of
performing their duties due to "accidents," and members of the
National Assembly, although the court rules their election invalid, are
allowed to continue performing their duties until before the ruling
become final. Therefore, if the instant provision prevents the local
government head from performing duty even if the sentence of
imprisonment or heavier punishment is not yet determined, this
amounts to discrimination lacking reasonable grounds and therefore
violates the equality right of the complainant.
F. As a supplementary purpose of this complaint, the instant
provision should be ruled unconstitutional if it also applies to the
following cases: "when the local government head is sentenced to
imprisonment or heavier punishment for a crime not directly related to
his/her duty and the sentence is yet to be pronounced" or "when the
local government head is elected and inaugurated after being sentenced
to imprisonment or heavier punishment, which is not yet determined,
having been indicted without physical detention for a crime not
directly related to duty."
In case the local government head is sentenced to imprisonment or
heavier punishment for a crime unrelated to his/her performance of
duty, the legislative purpose of preventing the loss of resident's trust
from harming the normal operation of local government administration
is totally irrelevant, which shows that the instant provision is evidently
contrary to the rule against excessive restriction. Furthermore,
suspending the local government head from duty upon taking office
based on the court's ruling that took place before the election even if
he/she was sentenced to imprisonment or heavier punishment for a
crime unrelated to his/her duty before election and therefore the local
residents were fully aware of the fact is completely contradictory to
the intention of the local residents expressed in the election. Therefore,
this violates the essence of residential autonomy.
In this context, it is against the Constitution to apply the instant
provision in the limited cases as mentioned above.
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III. Opinion in Favor of Unconstitutionality by Justices Lee,
Kang-Kook, Kim, Hee-Ok, Kim, Jong-Dae, Mok, Young-Joon and
Song, Doo-Hwan
A. Legislative Purpose of the Instant Provision
1. A local government head is the top body that represents the
competent local government, supervises the affairs of the local
government, conducts state affairs mandated by the statute and
appoints, discharges, commands and supervises his/her employees, and
such a range of powers, responsibilities and the significance of the
status held by the local government demands a high standard of ethics
and residents' confidence. However, if a local government head in
public office of such great importance is convicted for a crime, the
critical damage done to his/her morality is likely to undermine the
residents' trust and, furthermore, harm the stability and efficiency of
his/her performance of duty since, being involved in a criminal
procedure, he/she cannot be fully committed to work and thus may
cause harm to residential welfare and normal operation of local
government administration. In this context, it is necessary to remove
such risk factors for the sake of residents' welfare and stable, efficient
operation of local government administration, but because a local
government head is guaranteed his/her tenure and status as elected
public official, the local government head, unlike other regular public
servants, are not subject to release from position or disciplinary action
as well as impeachment. Therefore, unless the local government head
resigns on his/her own, there is no other way to enforce duty
suspension than to wait until he/she is forced to retire upon
determination of the sentence.
This is why the instant provision stipulates that the local
government head who is sentenced to imprisonment or heavier
punishment shall be temporarily kept from performing his/her duty
until the sentence is determined, thereby eliminating the stated risk
factors.
2. Meanwhile, the instant provision was inserted as a new condition
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for proxy representation of a local government head when Article
101-2 Section 1 of the former Local Autonomy Act was amended by
Act No. 6669 on March 25, 2002, seemingly because, as the local
government posts started to be elected by popular vote for the second
time, it was required to establish disciplinary actions for the local
government and satisfy the legal sentiment of the public since there
were quite a few cases where residents' confidence was undermined
due to, among others, the local government head's corruption or crime
and the criminal procedures thereof (refer to the relevant minutes of
the plenary and standing committee of the National Assembly). In
other words, the instant provision aims to suspend the local
government head from office during when the sentencing is valid,
considering the fact that the local government head is sentenced to
imprisonment or heavier punishment alone can greatly undermine the
trust of local residents. In consequence, if a local government head
concerned is sentenced to lesser punishment or found not guilty at the
high court although previously sentenced to imprisonment or heavier
punishment at the court of first instance, the instant provision will not
apply even if the underlying case is pending at the Supreme Court
upon appeal by the prosecution.
3. Therefore, there are two legislative purposes of the instant
provision: First, to prevent harms to residential welfare and operation
of local government administration by suspending from duty the local
government head sentenced to imprisonment or heavier punishment and
thus securing residents' confidence and work commitment. Second, to
reestablish discipline of public office and satisfy legal sentiment of the
public by suspending the convicted local government head from duty
because, in light of the high standard of ethics required, the fact that
he/she is sentenced to imprisonment or heavier punishment will reduce
the residents' confidence and have adverse impact on the general
public.
B. Restricted Fundamental Rights and Standard of Constitutional
Review
1. The

instant

provision

stipulates
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government, when sentenced to imprisonment or heavier punishment,
shall have a deputy head to act on his/her behalf, temporarily
excluding the local government head from office. In other words, the
instant provision enforces temporary duty suspension of elected local
government heads on the condition of "being sentenced to
imprisonment or heavier punishment."
Article 25 of the Constitution provides that "All citizens shall have
the right to hold public office under the conditions as prescribed by
Act," thereby guaranteeing the right to hold public office as part of
fundamental rights, and the protection of the right to hold public
office involves not only that of voluntary exclusion from taking office
but also that from illegitimate deprivation of a public official status or
unlawful
suspension
from
duty
(17-1
KCCR
734,
743,
2002Hun-Ma669 et al, May 26, 2005; 20-1(B) KCCR 427, 436,
2005Hun-Ma1275, Jun. 26, 2008; 162 KCCG 744, 748,
2009Hun-Ma538, Mar. 25, 2010).
In this context, suspending an elected public official with fixed
tenure from duty for an indefinite period, or "until determination of
sentence," pursuant to the instant provision, which although may be
temporary and provisional, restricts the complainant's right to hold
public office.
Moreover, if the restriction of the right to hold public office by law
is against the constitutional principles, it should be considered an
unlawful exercise of governmental power and thus should be revoked.
First, the instant provision is applied to criminal defendants who are
"sentenced to imprisonment or heavier punishment," and Article 27
Section 4 of the Constitution provides that "The accused shall be
presumed innocent until a judgment of guilt has been pronounced."
Furthermore, as such presumption of innocence is not only applied to
criminal procedures but also to restriction of fundamental rights in the
domain of general law in everyday life, it needs to be reviewed
whether the instant provision violates the principle of presumption of
innocence.
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Also, the instant provision suspends an elected local government
head from duty for an indefinite period, which amounts to the
restriction of the right to hold public office that de facto corresponds
to retirement by law, and this action also relates to the principle of
presumption of innocence provided in the Constitution. In that sense,
the appropriateness of the restriction of fundamental rights should be
strictly reviewed in accordance with the principle of proportionality.
2. At the same time, the instant provision imposes duty suspension
on local government heads who are sentenced to imprisonment or
heavier punishment before the sentence is determined while members
of the National Assembly, as the same elected public officials who are
barely different from local government heads in their status or powers,
are not subjected to such duty suspension. In this sense, the equality
right of the complainant is also at issue depending on whether this
discrimination against local government heads is reasonable.
3. In the following, it will be first reviewed whether the restriction
of the right to hold public office by the instant provision contradicts
the principle of presumption of innocence and the rule against
excessive restriction, and then whether the instant provision violates
the complainant's right to equality.
C. Whether the Instant Provision
Presumption of Innocence

Violates

the

Principle

of

1. Article 27 Section 4 of the Constitution provides that "The
accused shall be presumed innocent until a judgment of guilt has been
pronounced," reiterating the presumption of innocence, which is a
principle that indicted defendants as well as the suspects not yet
indicted are considered innocent, treated fairly without discrimination
and the discrimination, if any, is limited to the minimum necessary
until there is a final judgment of guilt (2 KCCR 393, 402,
90Hun-Ka48, Nov. 19, 1990; 9-1 KCCR 509, 517, 96Hun-Ka17, May
9, 1997; 21-1(B) KCCR 784, 798, 2007Hun-Ba25, Jun. 25, 2009). The
"discrimination" prohibited under the principle of presumption of
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innocence refers to "discrimination that implies admission of guilt that
allows form of discrimination in matters of fact and law, premised on
plea of guilty and assumption of guilt, and this applies to the
restriction of fundamental rights in the law of everyday life as well as
the discrimination in criminal procedures (refer to 17-1 KCCR 734,
744, 2002Hun-Ma699 et al, May 26, 2005; 18-1(B) KCCR 58, 68,
2004Hun-Ba12, May 25, 2006).
2. The instant provision poses a disadvantage of duty suspension to
a local government head who did not yet have his sentence
determined solely based on the conviction ruling by attaching negative
sense to his/her status, for reasons that "being sentenced to
imprisonment or heavier punishment" itself may undermine the
confidence of residents and work commitment. In other words, the
provision discriminates the defendant concerned by regarding him/her
as guilty, on the assumption that the sentence of "imprisonment or
heavier punishment," although not yet final, is highly likely to result
in the pronouncement of guilt.
In particular, because the instant provision applies only "from the
time the defendant is sentenced to imprisonment or heavier punishment
to until the sentence is pronounced," it evidently violates the principle
of presumption of innocence which dictates that even a criminal
defendant is treated as an innocent person until there is
pronouncement of guilt.
3. Although "suspension from duty" of local government heads is
not a final disposition but resembles a temporary, provisional measure,
the resulting disadvantage cannot be regarded lightly since the measure
is directed to elected public officials with fixed tenure and when the
measure will be lifted is unclear. As the local government head who
is sentenced to imprisonment or heavier punishment is suspended from
duty until the sentence is determined (admittedly, a sentence of lighter
punishment or judgment of not guilty will lead to the lift of duty
suspension), the termination period of the criminal procedure cannot be
easily predicted or adjusted on the defendant's will (Article 270 of the
Public Official Election Act stipulates a mandatory statute that the trial
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period of election crime shall not exceed a year until the third
instance, but general criminal cases do not have such mandatory
statute.), which means, in some cases, the defendant's duty can be
suspended for a significant period of time.
Therefore, suspending a local government head from duty solely
based on the "sentencing of imprisonment or heavier punishment"
amounts to "discrimination based on assumption of guilt," which is in
violation of the principle of presumption of innocence.
4. Furthermore, the instant provision does not set forth strict
conditions to keep the aforementioned discrimination to the minimum
necessary as stated in "D. Whether the Instant Provision Violates the
Rule Against Excessive Restriction," either.
5. Sub-Conclusion
After all, by discriminating local government heads sentenced to
imprisonment or heavier punishment beyond the minimum necessary
even before the sentence is pronounced, the instant provision imposes
restriction on the right to hold public office in contradiction to the
principle of presumption of innocence provided in the Constitution.
D. Whether the Instant
Excessive Restriction

Provision

Violates

the

Rule

Against

1. Legitimate Purpose and Appropriate Means
The legislative purpose of the instant provision – to promote
resident welfare and effective operation of local government
administration, as well as to reestablish the possibly weakened
discipline of public office and restore the negative legal sentiment of
the public by suspending from duty a local government head whose
work commitment is at stake – is a legitimate public interest that
legislature may pursue, and it would, to an extent, serve as an
effective and appropriate means to exclude the accused local
government head from office temporarily until the sentence is
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pronounced.
2. Least Restrictive Means
The restriction of people's fundamental rights, although for the
purpose of achieving legitimate public interests, should be limited to
the minimum necessary to serve the legislative purpose. In other
words, even if the only option to fulfill the legislative purpose is
suspension from duty by the instant provision, the legislators should
choose the means out of many available ones that least restricts the
people's fundamental rights.
a) First, there is insufficient basis to decide that excluding a local
government head sentenced to imprisonment or heavier punishment
from office without any additional conditions is the best way to
establish discipline of public office and maintain residents' confidence
in local government administration. Residents' trust in the morality of
local government heads may be undermined even before the court's
ruling due to investigation, indictment and relevant media coverage; it
is difficult to see that the trust of residents can be restored to the
pre-sentence level even if the local government head has his/her state
of duty suspension lifted by getting lighter punishment or being found
not guilty in the court of second instance; and there is a likelihood
that the local government head may be suspended from duty again if
the underlying case is pending at the Supreme Court through appeal
of the prosecution. Therefore, deciding whether to suspend the local
government head from duty by judging how his/her morality is trusted
based on the standard "sentence of imprisonment or heavier
punishment" is likely to pose, based on an ambiguous standard, an
irreversible disadvantage to the accused local government head.
In particular, in case the responsible local government head is
elected after being sentenced to imprisonment or heavier punishment,
the legislative purpose of "maintaining the residents' trust in local
government administration" would scarcely serve as an appropriate
basis for restricting his/her right to hold public office.
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Ultimately, insofar as the local government head who is sentenced
to imprisonment or heavier punishment and whose sentence is finalized
is made to retire from office (Article 99 Item 2, Local Autonomy Act
& Article 19 Item 2, Public Official Election Act), suspending the
local government head from office once he/she is sentenced to
imprisonment or heavier punishment even before the sentence is
pronounced cannot be viewed as the least restrictive means to achieve
the abovementioned legislative purpose.
b) Next, the restriction of the right to hold public office according
to the instant provision is barely limited to the minimum necessary in
ensuring the local government head's commitment to work.
Before the former Local Autonomy Act was amended by Act No.
6669, Mar., 25, 2002, the condition for proxy representation set forth
was "when the position of a local government head is vacant, a local
government head is detained or when he/she is hospitalized
continuously for over 60 days at a medical institution defined by the
Medical Service Act." After the amendment, however, Article 101-2
Section of the former Local Autonomy Act (amended by Act No.
6669, Mar. 25, 2002 and before amended by Act No. 8423, May 11,
2007) separated the condition into three subparagraphs – vacancy (Item
1), detention following an indictment (Item 2) and hospitalization for
over 60 days straight at a medical institution defined by the Medical
Service Act (Item 4) – and newly inserted Item 3 that corresponds to
the instant provision (Article 101-2 Section 1 of the former Local
Autonomy Act was renumbered to Article 111 Section 1 without any
change in content).
In this case, the three conditions for proxy representation other than
the one prescribed in the instant provision all assume "a state in
which a local government head is practically and physically unable to
perform his/her duty," which is an inevitable situation that makes the
deputy head to act on the head's behalf to facilitate local government
administration. Yet, the instant provision differs in that it stipulates a
state in which a local government head is neither physically absent
being involved in a trial subsequent to indictment without physical
- 185 -

5. Suspension from Duty of Heads of Local Governments

detention nor practically unable to perform his/her duty (if the local
government head is being tried under detention, he/she shall be
suspended from duty pursuant to Article 111 Section 1 Item 2 of the
Local Autonomy Act), so there is no immediate need for proxy
representation by a deputy head.
In addition, the risk of a trial procedure harming work commitment
of a local government head exists in civil procedures to which he/she
is a party as well as criminal procedures, and also in cases where the
appeal filed by the prosecution is pending although he/she was
sentenced to punishment lighter than imprisonment or found not guilty
at the first instance.
Furthermore, in light of the legislative purpose of the instant
provision, the need to suspend a local government head who is
sentenced to imprisonment or heavier punishment from duty should be
confined to the following: in case the pronouncement of the stated
sentence cannot be waited for since a significant risk is clearly
expected in the local government administration or waiting for
determination of the sentence involves a concern for infringement of
public interest that cannot be recovered; crimes that are likely to
induce such risk or infringement of public interests; or socially and
ethically condemned crimes that evidently call for preliminary duty
suspension before the pronouncement of sentence. However, the instant
provision suspends the responsible local government head from duty
solely based on the fact that he/she is sentenced to imprisonment or
heavier punishment without factoring in such material harms or
concern for violation of irrecoverable public interests. Moreover, it
does not demonstrate any effort to limit such duty suspension to the
scope necessary to achieve the legislative purpose by considering
factors, such as whether the crime took place in the course of or after
the election of the local government head, whether the crime is
intentional or negligent and whether the type and nature of the crime
is too critically damaging to the residents' trust for the local
government head to perform his/her duty, and rather simply extends
its application indefinitely to all types of crimes subject to
imprisonment or heavier punishment. As such, the instant provision
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completely excludes the possibility of a varied judgment on the need
for duty suspension depending on cases.
For this reason, in order to limit the right to hold public office to
the minimum while ensuring the local government head's work
commitment, it is required to ensure that the infringement on
fundamental rights is kept to the minimum necessary by strictly
reorganizing the conditions for duty suspension – for instance, by
limiting the applicable scope to the types and nature of crimes that
call for suspension from duty since the fact of being sentenced to
imprisonment or heavier punishment in itself undermines good
performance of duty by a local government head as an elected public
official, or by making local councils composed of representatives of
local residents to provide the accused local government head with an
opportunity to vindicate him/herself, review the need for duty
suspension and decide whether to suspend him/her from duty.
c) Meanwhile, duty suspension in accordance with the instant
provision is not a system that imposes criminal punishment of a local
government head in fault or strip him/her from his/her status, but is a
provisional, temporary disposition to prevent side effects arising from
performance of duty by a local government head who is sentenced to
imprisonment or heavier punishment. Therefore, it varies from the
criminal procedure system that enables state punishment through
sentencing based on judgment of guilt and degree of crime. It is hard
to see that the judge presiding over the criminal trial of the
responsible local government head fully considered the circumstances
that the sentence of imprisonment or heavier punishment may lead to
suspending the local government head from duty and that the judge is
obligated to do so, and it is unlikely that the local government head
will be given the opportunity for vindicating him/herself against duty
suspension before being sentenced to such punishment. Notwithstanding
subjecting the temporary disposition of the local government head's
duty suspension entirely to the outcome of the criminal trial is
obviously an excessive restriction of fundamental rights that exceeds
the minimum necessary.
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3. Balance of Interests
The local government head who is sentenced to imprisonment or
heavier punishment will not only be suspended from duty for an
indefinite period solely based on the fact that he/she is sentenced to
such punishment, but the local residents will also be biased to think
that he/she is a convicted criminal. Moreover, the already infringed
right to hold public office of the local government head cannot be
restored even if he/she is found not guilty or sentenced to punishment
lighter than imprisonment. Also, the deputy head who was not elected
by the residents's will, in practice, be in charge of the local
government administration during the head is suspended from duty,
which is not appropriate under the principles of democracy and local
autonomy system.
As seen above, since the disadvantage faced by the responsible local
government head pursuant to the instant provision is so serious that it
is hardly reversible, the disadvantage is by no means insignificant
compared to the public interest to be gained by the instant provision –
effective operation of local government administration and
establishment of discipline in public office.
Therefore, the instant provision neither fulfills the requirement for
balance of interests.
4. Sub-Conclusion
Since the instant provision fails to use the least restrictive means
and achieve the balance of interests, it contradicts the rule against
excessive restriction, excessively limiting the complainant's right to
hold public office.
E. Whether the Instant Provision Violates Equality Rights
The local government heads are essentially identical to members of
the National Assembly in that they are elected public officials, and the
two do not vary greatly in terms of the level of ethics and credibility
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of public office required in the course of elections or discharging their
duties. However, there is no system for National Assembly members
which suspends them from duty before the sentence is determined,
solely based on the fact that they were sentenced to imprisonment or
heavier punishment.
National Assembly members are those comprising the National
Assembly, which is a polycratic institution, and are not heads of
administrative agencies under monocracy, which means they are
distinctive in that they cannot be easily replaced by proxy. Yet, this
merely indicates an external difference in their duties. Given the vital
importance of the National Assembly members' duty guaranteed by the
Constitution, the need for their duty suspension is basically the same
as that of local government heads in light of the legislative purpose
of the instant provision – to maintain, in case a local government
head is sentenced to imprisonment or heavier punishment, the damaged
trust of local residents who granted the local government heads with
democratic legitimacy and to facilitate the undermined performance of
their duties. Furthermore, even if a National Assembly member is
suspended from duty and there is no one to act on his/her behalf, it
is possible to exclude the National Assemblyman concerned from the
quorum of the National Assembly. And it is, therefore, needless to
treat National Assembly members differently from local government
heads solely based on the rationale that National Assemblymen can
hardly be represented by proxy.
For this reason, imposing restriction only on local government heads,
but not on National Assembly members, in accordance with the instant
provision is a discrimination lacking reasonable grounds, and this
violates the complainant's right to equality.
F. Sub-Conclusion
In the end, the instant
presumption of innocence
violates the right to equality
of the complainant, which is

provision,
and rule
as well as
against the
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IV. Opinion in Favor of Constitutional Incompatibility by Justice Cho,
Dae-Hyen
Although the instant provision infringes on the complainant's
fundamental rights in violation of Article 27 Section 4 and Article 37
Section 2 of the Constitution, I think that it is not totally
unconstitutional but partly constitutional and partly unconstitutional
The instant provision stipulates that, in case the head of a local
government is sentenced to imprisonment or heavier punishment, a
deputy head shall act on behalf the local government head even
before the sentence becomes final. The complainant was elected as
Governor of Gangwon-do and took office on July 1, 2010, but he was
sentenced to six months in prison and a year of suspension of
execution for charges of violating the Political Fund Act at the Seoul
High Court on June 11, 2010. As a result, the complainant is unable
to exercise his powers as Governor of Gangwon-do as of July 1,
2010 in accordance with the instant provision, and this state of
suspension from duty will remain until the sentence of imprisonment
or heavier punishment is revoked or determined.
The elected public officials such as local government heads obtain
the right to hold public office as provided by law as a result of
elections; the resulting local autonomy shall emanate from the people
who are the sovereigns of the state (Article 1 Section 2 of the
Constitution). And the elected public officials' right to hold public
office given by the sovereigns through elections is protected as part of
specific fundamental rights of individuals under Article 25 of the
Constitution. Therefore, preventing elected public officials from
exercising their right to hold public office is a restriction of their
concrete basic right, which is achieved through elections.
Additionally, as the instant provision prevents a local government
head who is sentenced to imprisonment or heavier punishment from
exercising his/her right to hold public office even if the sentence is
not pronounced, it limits the criminal defendant's right to be presumed
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innocent until proven guilty guaranteed by Article 27 Section 4 of the
Constitution.
As the instant provision limits both the effect of elections as the
exercise of sovereign power as well as the elected public official's
right to hold public office and the criminal defendant's right to be
presumed innocent until proven guilty as mentioned above, the instant
provision needs to specify the conditions for such restriction of
fundamental rights in order to attain constitutional legitimacy (as in
Article 37 Section 2 of the Constitution).
As the elected public officials have been vested with the right to
hold public office directly by the sovereigns, to allow even those who
committed crimes in discharge of their duties contrary to the purpose
of commissioning to continue their public duties is hardly consistent
with the purpose of granting the right to public office through
elections. Still, it is not possible to exclude such public officials from
office through release from position or disciplinary action (Article 3
Section 1 of the State Public Officials Act, Article 3 Section 1 of the
Local Public Officials Act). Therefore, in the case of elected public
officials, it is appropriate to perceive that restriction of the right to
hold public office is allowed when necessary for realizing popular
sovereignty (Article 1 Section 1 of the Constitution) and responsibility
to the people (Article 7 Section 1 of the Constitution).
If an elected public official violated the election law in running for
the election in which he/she was elected and was thus sentenced to
imprisonment or heavier punishment, it would be acceptable to
suspend him/her from exercising his/her right to hold public office,
considering that the legitimacy of the effect of election and obtaining
the right to hold public office itself was lost. It would be also
possible to suspend the exercise of the right to hold public office in
case an elected public official committed a crime in the discharge of
office and was sentenced to imprisonment or heavier punishment,
which is contrary to the purpose of granting the right to hold public
office. As in these cases where an elected public official being
sentenced to imprisonment or heavier punishment invalidated the
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legitimacy of obtaining the right to hold public office and violated the
purpose of granting such right, even if the responsible public official
is suspended from exercising his/her right to hold public office, the
rationale behind it involves the issue of legitimacy of the commission
or consistency with the purpose of such commission, but not the fact
that he/she was sentenced to imprisonment or heavier punishment. In
this sense, this kind of duty suspension hardly violates the principle of
presumption of innocence as prescribed by Article 27 Section 4 of the
Constitution, and so the stated rationale could serve to limit the
elected public officials' right to hold public office and criminal
defendant's right to be presumed innocent until proven guilty for the
purpose of realizing popular sovereignty and responsibility to the
people. Also, since this is a temporary suspension from the time of
sentencing until the revocation or determination of the sentence, it can
hardly be considered that such suspension from duty excessively limits
the right to hold public office or the right to be presumed innocent
until proven guilty in excess of the minimum necessary and thus
violates Article 37 Section 2 of the Constitution.
Yet, because there is no specific procedure that decides whether to
allow a local government head to continue his/her office in case
he/she was sentenced to imprisonment or heavier punishment as this
situation undermines the legitimacy of granting the right to hold public
office or works against the purpose of commissioning, the exercise of
the right to hold public office should be suspended only when the
extent of the damage done to the legitimacy and purpose of
commissioning is so severe that it is clearly impossible to allow the
responsible head to continue his/her duty.
However, in cases where suspension of public duty is hardly
required for reasons of undermined legitimacy or purpose of
commissioning even if an elected public official was sentenced to
imprisonment or heavier punishment, limiting the responsible public
official's right to hold public office solely based on the sentence itself
although the sentence has yet to be pronounced would immediately
violate Article 27 Section 4 of the Constitution. Moreover, the fact of
being sentenced to such punishment alone should not be accepted as a
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ground for restricting the right to hold public office, which is one of
the fundamental rights of elected public officials, and criminal
defendants' right to be presumed innocent until proven guilty.
In other words, the instant provision does not question whether the
criminal act for which the local government head was sentenced to
imprisonment or heavier punishment undermined the legitimacy and
purpose of commissioning and if it is difficult to allow the public
official to continue his/her duty. Without such questioning, the instant
provision prevents a public official from exercising his/her right to
hold public office even before the sentence is determined. In this
sense, the instant provision involves both of the cases that are either
constitutional or unconstitutional. And the National Assembly should
be entrusted with distinguishing unconstitutional portions from
constitutional ones. Therefore, it is appropriate that the Court holds the
entire instant provision incompatible with the Constitution and call for
corrective legislation to eliminate the unconstitutional portions from the
instant provision.
Although the complainant, elected and inaugurated as Governor of
Gangwon-do through election by local residents, was sentenced to
imprisonment or heavier punishment for charges of violating the
Political Fund Act, it is scarcely likely that the charges undermined
the legitimacy of the complainant's election and inauguration or
betrayed the purpose of granting the right to hold public office.
Therefore, it is unavoidable to think that being stripped of the powers
as Gangwon-do Governor by the instant provision unreasonably
violates the complainant's right to hold public office and the right to
be presumed innocent until proven guilty. As this infringement of
fundamental rights is attributable to the unconstitutional portion of the
instant provision, it is also necessary to declare, pursuant to Article 75
Section 3 or 5 of the Constitutional Court Act, that the instant
provision is partly unconstitutional.
V. Conclusion
As

viewed

earlier,

there

are

five
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unconstitutionality of the instant provision and one vote that holds the
instant provision incompatible with the Constitution, which in total
satisfies the quorum of six votes required for upholding the
complainant's rights in accordance with Article 23 Section 2 Item 1 of
the Constitutional Court Act. Therefore, as specified in the holding of
this case, the instant provision will be declared incompatible with the
Constitution and will lose effect as of January 1, 2012 unless the
legislator amends the provision by December 31, 2011. And before the
amendment takes place, courts, other state agencies and local
governments will be ordered to suspend the application of the
provision.
In addition, the decision of previous cases 2002Hun-Ma699,
2005Hun-Ma192 (consolidated), May 26, 2005, that differs from the
one in this case – that Article 101-2 Section 1 Item 3 of the former
Local Autonomy Act (amended by Act No. 6669, May 25, 2002 and
before amended by Act No. 8423, May 11, 2007), which corresponds
to the instant provision, does not restrict the local government head's
right to hold public office in violation of the rule against excessive
restriction nor contradicts the principle of presumption of innocence –
will be modified in areas that are inconsistent with the decision of
this case.
To this decision, there are dissenting opinions by Justice Lee,
Kong-Hyun, Justice Min, Hyeong-Ki and Justice Lee, Dong-Heub as
stated in paragraph VI below and a supplementary opinion regarding
the framing of the holding by Justice Cho, Dae-Hyen as seen in
paragraph VII.
VI. Dissenting Opinion by Justices Lee, Kong-Hyun, Min, Hyeong-Ki
and Lee, Dong-Heub
We believe that, for the reasons below, the instant provision is not
inconsistent with the rule against excessive restriction or the principle
of presumption of innocence and thus does not violate the
complainant's right to hold public office. We also regard that the
provision did not infringe on any of the complainant's fundamental
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rights including the equality right. Hence, we file a dissenting opinion.

A. Legislative Purpose of the Instant Provision
As the opinion holding the instant provision unconstitutional also
declares, there are two legislative purposes of the instant provision:
one is to prevent risks in local residents' welfare and operation of the
local government administration by earning the trust of local residents
and the work commitment of local government heads through duty
suspension of a local government head who is sentenced to
imprisonment heavier punishment, and the other is to establish
discipline of public office and live up to the public legal sentiment.
However, the primary legislative purpose is the former one. A local
government head is a top body that not only represents the local
government but also supervises and directs all administrative functions
required of a local government prescribed by law, and it plays a vital
role in running and developing the local autonomy system.
Furthermore, a local government head is a high-ranking public official
who can have a great impact on the entire society as a responsible
politician. Since the liabilities of a local government head, in
proportion to the comprehensiveness and importance of his/her powers
and duties, significantly affect the public confidence and operation of
local government administration, the local government head is required
to have a high standard of ethics and integrity. That is why the
instant provision, when a local government head is sentenced to
"imprisonment heavier punishment" and thereby could have undermined
the trust of local residents and local government administration, aims
to secure the welfare of local residents and facilitate the operation of
local government administration by excluding the person from office,
taking into account the fact that the incident is highly likely to harm
the high ethics and integrity. Indeed, this action of excluding a
convicted local government head from office may serve to establish
the discipline of public office, but, ultimately, the prime legislative
purpose would lie in preventing a possible disruption in effective and
efficient performance of duties of a local government head that plays
- 195 -

5. Suspension from Duty of Heads of Local Governments

a critical role in the development of local autonomy system.
B. Whether the Instant
Excessive Restriction

Provision

Violates

the

Rule

Against

1. Legitimate Purpose and Appropriate Means
In order to achieve the legislative purpose as stated above, the
instant provision opted to exclude the convicted local government head
from office on grounds that the "case of being sentenced to
imprisonment or heavier punishment" was a good enough reason to
undermine the trust of local residents and affect normal operation of
the local government administration.
In enacting a law that discriminates a public official who is subject
to criminal punishment for a crime, it is up to the discretion of the
legislator which to choose between stipulating disadvantages to status
based on the sentencing of criminal punishment itself and providing a
separate
disciplinary
procedure
(15-2(B)
KCCR
664,
669,
2003Hun-Ma409, Dec. 18, 2003). And temporarily excluding from
office the responsible local government head who may hinder the
welfare of local residents and operation of the local government
administration and allowing for proxy representation is an effective
and appropriate means to achieve the aforementioned legislative
purpose.
2. Least Restrictive Means and Balance of Interests
a) It is admissible that a test of the rule against excessive restriction
in the strict sense of the term is required given the fact that, among
others, duty suspension can at times imply a disadvantage that greatly
impacts the party and that the instant provision particularly concerns
the principle of presumption of innocence. Yet, a review based on the
rule against excessive restriction in the strict sense does not
necessarily mean that setting forth less restrictive reasons or conditions
based on superficial comparison between reasons or conditions for
restriction of fundamental rights failed to meet the requirements for
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using the least restrictive means. The review of whether the instant
provision qualifies as a least restrictive means should be conducted by
searching for relevant alternatives in its correlation with the legislative
purpose and examining if stricter conditions could be suggested.
b) Above all, in case a local government head is "sentenced to
imprisonment or heavier punishment," there appears to be a desperate
need to go for the punishment of duty suspension in this case since
there are few other effective means to serve the aforementioned
legislative purpose until the sentence is pronounced.
The opinion holding the instant provision unconstitutional states that
there is no specific need for suspension from duty before the sentence
become final since the natural retirement system already exists. Yet,
the necessity of duty suspension before the determination of sentence
cannot be readily dismissed because the system applies only to cases
in which the sentence of imprisonment or heavier punishment has
been determined, but the instant provision concerns the need for duty
suspension before pronouncement of the sentence. If there has to be
an alternative to the instant provision, the only option would be public
monitoring or political checks of the local council against the
convicted local government head, and it is also doubted if political
checks in our society where political conflict is prevalent even in
small local governments alone can fully ensure the work commitment
or integrity of the convicted local government head. Nevertheless, it is
neither possible to release the local government head from position
nor to enforce disciplinary actions. Therefore, until the sentence is
pronounced, there is no other practical alternative to duty suspension
in promoting the residents' welfare and facilitating the operation of
local government administration by securing the confidence of residents
and work commitment of the local government head.
The opinion upholding the complainant's claim also states that the
residents' trust in the morality of local government heads may be
undermined even before the court's ruling by investigation, indictment
and relevant media coverage; it is difficult to see that the trust of
residents can be restored to the pre-sentence level even if the local
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government head has his/her state of duty suspension lifted by getting
lighter punishment or being found not guilty in the court of second
instance; and there is a likelihood that the local government head may
be suspended from duty again if the underlying case is pending at the
Supreme Court through appeal of the prosecution. And the opinion
also declares that the "sentence of imprisonment or heavier
punishment" is an ambiguous standard for deciding whether or not to
impose suspension from duty.
Still, the state of media coverage or indictment on criminal charges
and that of pronouncing the sentence for the convicted charges vary
greatly in their implication on criminal procedures. Both the argument
of the political public opinion and the prosecution's indictment against
the defendant to seek the court's ruling as part of the criminal
procedure are in a phase where objective decision on facts are yet to
be made, but confirming the admissible facts based on objective
evidence and ruling on the imposition of appropriate criminal
punishment according to the criminal procedure designed for fair
execution of state punishment is a stage through which chargeability,
as a premise of assumption of guilt and criminal punishment, is
objectively confirmed by the judiciary. In that sense, the two are
different in nature. And if the court of second instance upholds the
lower court's sentencing of imprisonment or heavier punishment, the
implication of the two stages on criminal procedures would be all the
more significant. In this context, it could be also considered that, the
instant provision allows the legislator to decide whether or not to
suspend a convicted local government head from duty based on the
sentence, although not final, of imprisonment or heavier punishment
with the following intention; to keep the restriction of fundamental
rights to the minimum necessary by preventing the responsible local
government head from being suspended from duty before the
procedure reaches a stage that is critically relevant in the criminal
procedure.
On the other hand, as the "sentence of imprisonment or heavier
punishment," which is subject to suspension of execution at the
minimum, is undoubtedly a heavier punishment than penalty of fine or
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suspension of sentence, the likelihood the crime concerned will be
subjected to public censure is not in the least small, given that the
court imposed the punishment in consideration of overall circumstances
including the nature and gravity of the crime. It is fully predictable
that the fact that a local government head who is required to have
high ethics and integrity as a high-ranking public official is
responsible for charges deserving heavy punishment such as
"imprisonment or heavier punishment" will damage the trust of local
residents in the head's morality and integrity; this may result in the
distrust in the local government head's performance of duties, which in
turn may cause "material harm" that hinders the welfare of local
residents and operation of local government administration.
Furthermore, because the trial may be indefinitely extended until the
sentence is determined if the local government head who is sentenced
to heavy punishment pleads not guilty and requests for other relief
measures within the criminal procedure, it is highly likely that the
local government administration may stay adrift for a long term. For
this reason, exclusion of the convicted local government head from
office would be desperately needed and would be the only way to
remove the stated material harms arising from the conviction ruling
before the sentence is pronounced.
The legislator's judgment implied in the instant provision is that
being sentenced to "imprisonment or heavier punishment" alone,
although the sentence is yet to be finalized, suffices as a "material
harm" to the welfare of local residents and operation of local
government administration. And since this judgment appears to be
reasonable as seen above, the argument of the opinion in favor of the
unconstitutionality of the instant provision stating that an additional
condition be set in imposing duty suspension – to add "in case there
are material harms" or "in case there is concern for irreversible
violation of public interests" – is not appropriate either.
c) The complainant argues that suspending an accused local
government head from duty even if the crime concerned is irrelevant
to his/her duty or, although relevant, it is minor criminal negligence,
instead of confining the conditions for duty suspension to crimes
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likely to cause material harm to the local government administration
such as duty-related crime or election crime and serious anti-social
crime, fails the least restrictive means test.
However, it cannot be immediately concluded that duty suspension
is needed regardless of the gravity of the crime just because the crime
occurred in the course of election or in connection with the duties of
a local government head. Also, it is not proper to assume that all
crimes that are unrelated to duties do not hinder the operation of local
government administration since some of such crimes can be directly
or indirectly associated with the performance of duties and thus
damage the public trust in the status of the local government head.
Therefore, it is hard to clearly define what type and degree of crime
requires suspension from duty without having to consider additional
conditions. Moreover, penalty of fine is mostly opted as part of the
statutory punishment in the case of minor criminal negligence or
misdemeanor, so it is certainly possible that the court will sentence
the defendant to a punishment lighter than imprisonment or heavier
punishment after fully considering the criteria for sentencing such as
character and attitude of the defendant, environment, motive, means
and outcome of the crime. For this reason, it should not necessarily
be perceived that imposing duty suspension irrespective of the crime
type contradicts the principle of proportionality. As such, given the
difficulty of factoring in all types of crime and seriousness of the
case, the legislator of the instant provision set "imprisonment or
heavier punishment" as a general standard and, for the remainder of
things to be considered, chose to grant the court's judgment of
sentencing such punishment with reasonable meaning and respect. As
to be viewed later, there are many legal systems in other countries
where, regardless of the crime type, crime subject to a designated or
higher level of statutory punishment serves as a standard in imposing
suspension from duty. In this context, not having incorporated the type
of crime and seriousness of the case into the instant provision in
imposing suspension from duty is not necessarily against the principle
of the least restrictive means.
In a case involving provisos for the retirement of appointed public
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officials, the Court previously ruled that being sentenced to
"imprisonment or heavier punishment" degrades the dignity of a
convicted public official regardless of whether his/her offense is
directly related to his/her duty or whether it is due to negligence,
which is highly liable to public censure (15-2(B) KCCR 664, 668,
2003Hun-Ma409, Dec. 18, 2003). This ruling allows us to estimate
that local government heads, who have significant influence on the
nation as a whole as well as the local residents as elected public
officials, would suffer even more damage to their integrity and
morality from the fact itself that, regardless of which type of crime
they committed, they are sentenced to "imprisonment or heavier
punishment."
d) The duty suspension pursuant to the instant provision may not be
such a harsh regulation in that it is only temporarily imposed to
achieve the abovementioned legislative purpose until before the
sentencing of "imprisonment or heavier punishment" is finalized, on
the condition that it will be lifted if the higher court sentences the
defendant a lesser punishment or finds him/her not guilty and that
his/her status as local government head, all in the meantime, will be
maintained. In other words, the restriction will be kept to the
minimum necessary as the temporary disposition will be lifted upon
the court's sentence of lesser punishment or acquittal at the court of
second instance although the lower court had announced imprisonment
or heavier punishment.
e) Although the complainant claims that lack of an opportunity for
the convicted local government head to vindicate him/herself or raise
objection contradicts the principle of due process, but such vindication
opportunity is only adoptable in an environment where there is an
independent system for disciplinary actions taken by the disciplinary or
appointing authority and is not applicable to the local government
heads who are directly elected by local residents without the
disciplinary or appointing authority. In addition, as the instant
provision allows the legislator to directly impose restriction based on
the fact that it is necessary to suspend from duty a local government
head sentenced to imprisonment or heavier punishment in light of the
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high ethics and integrity required of an elected public official, it is
not unfair that there is no institution for vindication opportunity unless
the judgment on the need for duty suspension is faulty. The opinion
holding the instant provision unconstitutional suggests an alternative –
to allow the local council composed of representatives of local
residents to review the need for duty suspension and make a judgment
thereof, but the residents already are guaranteed the recall system
under certain circumstances and there is no additional need to devise
a special legal mechanism for checks on local government heads. And
the local council having a final say on duty suspension of a local
government head resembles the characteristics of the parliamentary
cabinet system in which the parliament exercises a vote of
non-confidence against the cabinet, which is in fact unfit for the
Korean political system. It is also likely that the alternative may only
lead to intensifying the political conflict between local autonomous
bodies.
f) The opinion in favor of the unconstitutionality of the instant
provision also states that deciding whether to suspend a local
government head from duty solely based on the criminal ruling
amounts to excessive restriction of fundamental rights that exceeds the
minimum necessary. However, the Court previously has, in several
cases, confirmed the legitimacy of attaching reasonable meaning to the
decision of the court vested with the sentencing discretion by the
legislature and serving it as a standard for imposing disadvantages
such as the restriction of the right to election or natural retirement,
which, therefore, is not problematic.
g) In conclusion, the instant provision aims to prevent material
harms likely to occur in the welfare of local residents and operation
of local government administration due to damaged trust in the local
government head's performance of duties in case he/she, who is
required of high ethics and integrity, is sentenced to felony with
"imprisonment or heavier punishment," and, with that goal in mind,
places reasonable implications on the fact that the court sentenced
him/her to such heavy punishment, based on which temporary and
provisional regulation is imposed. Yet, because suspension from duty
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is executed only during the period when the conviction ruling is valid,
thereby minimizing the resulting violation of rights, the instant
provision employs the least restrictive means required under the rule
against excessive restriction. Moreover, as the regulation is merely
duty suspension not deprivation of status from the standpoint of the
responsible local government head, the value of public interest attained
by the instant provision far outweighs that of the private interest,
which means the provision also achieves the balance of interests.
3. Legislation of Foreign Countries
If we look at the legislation examples of other countries similar to
the instant provision, Germany, France and Japan do not have
provisions that suspend the duties of local government heads in case
they are sentenced to imprisonment or heavier punishment, but we can
also find the state constitutions or laws in major U.S. states such as
Georgia, California, New York, Louisiana, Maryland and Oklahoma as
well as Austria which suspend a local government head's duty solely
based on a felony conviction at the court of first instance.
In Georgia, major public officials including the governor, vice
governor, state congressmen, school superintendent and secretaries are
automatically suspended from duty without pay once they are
convicted of a felony (offense for which the penalty is over one-year
imprisonment, and given that the actual sentencing may include
suspension of execution, it varies little from the "imprisonment or
heavier punishment" in Korea) at the court of first instance. And in
the states of Louisiana and Maryland as well, elected public officials
are automatically suspended from office without pay if they are
convicted of a felony during their term of office. In California and
New York, felony conviction at the court of first instance is
interpreted as "vacancy," which will be represented by proxy, and
Oklahoma also has all elected and appointed public officials
automatically suspended from duty if they are convicted of a felony at
the court of first instance. In Austria, there are even states where a
local government head is suspended from duty upon indictment for a
crime subject to one year or more punishment of restricting physical
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freedom.
The above legislation of other countries also demonstrates that
legislators directly impose suspension from duty based on the rationale
that, if high-ranking public officials are convicted of a crime subject
to over one year of imprisonment, because of the high morality and
integrity required of their status, the conviction itself is a good enough
reason to undermine the public or residents' trust in their position and
that the value of public interest achieved from duty suspension and
proxy representation aimed at preventing risks to residents' welfare and
local government administration far outweighs that of the accused local
government head's restricted private interest.
Furthermore, in a verdict of a federal district court in a
constitutional case over whether the legal provision of state Louisiana
which stipulates automatic suspension from duty in case of felony
conviction at the court of first instance violates the provisions
involving due process and equality protection, the court declared that
the restriction of the right to hold public office according to the
provision at issue relates to the state's legitimate interest of protecting
faithful integrity in the political process and, therefore, that automatic
suspension from duty upon conviction without providing any
vindication opportunity does not violate the principle of due process.
These legislation and cases can be of major reference to deciding
the constitutionality of the instant provision.
4. Sub-Conclusion
In sum, it is strongly supported by the legislation of other countries
as well that the value of legislative purpose of the instant provision –
to protect the high morality and integrity required in proportion to the
importance of a local government head's status in the development of
local autonomy system and the Korean political culture and the trust
of local residents and the public, as well as to facilitate effective and
efficient operation of local government administration – incomparably
outweighs that of the private interest involved in temporary suspension
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from duty. Moreover, as viewed earlier, it is evident that the instant
provision imposes minimum restriction on setting conditions for duty
suspension. Therefore, the instant provision does not contradict the rule
against excessive restriction in limiting the complainant's right to hold
public office.
C. Whether the Instant Provision
Presumption of Innocence

Violates

the

Principle

of

1. Specific Meaning of the Principle of Presumption of Innocence
As mentioned in the opinion in favor of unconstitutionality, the
principle of presumption of innocence means that "one is not to be
discriminated under the presumption of guilt until proven guilty, and
even if discrimination has to take place, it has to be consistent with
the principle of proportionality so that it is confined to the least
minimum extent." Yet, since the application of the notion of limited
discrimination is being extended from the criminal procedures to the
scope of fundamental rights restriction in general law of everyday life
as a whole, it would be impossible to apply the principle of
presumption of innocence in an absolute sense that all forms of
disadvantage to fundamental rights of a criminal defendant are
prohibited. This is particularly so in areas of fundamental rights other
than fundamental rights within criminal procedures since there is no
reason for a criminal defendant to receive favorable treatment
compared to the general public under the principle of presumption of
innocence. Therefore, as fundamental rights are exceptionally limited if
the "discrimination" prohibited under the principle of presumption of
innocence corresponds to restriction in other areas of fundamental
rights, it should be said that the discrimination banned under the
principle of presumption of innocence could also be exceptionally
permitted.
The Court's ruling stating that "even if discrimination has to take
place, it has to be consistent with the principle of proportionality so
that it is confined to the least minimum extent" also indicates that
discrimination is permitted in exceptional cases, and the Court, in
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many cases, even reviewed whether the principle of proportionality
was observed in applying the conditions, procedures and extent of
discrimination in imposing the discrimination (2 KCCR 393, 90HunKa48, November 19, 1990; 6-2 KCCR 1, 93Hun-Ka3 et al, July 29,
1994; 9-1 KCCR 517, 96Hun-Ka17, May 29, 1997; 9-1 KCCR 578,
96Hun-Ka8 et al, June 26, 1997; 10-1 KCCR 560 96Hun-Ka12, May
28, 1998; 15-2(B) KCCR 311, 2002Hun-Ma193, November 27, 2003;
18-1(B) KCCR 58 et al, 2004Hun-Ba12, May 25, 2006).
2. Application to This Case
The discrimination imposed by the instant provision is suspension
from duty, and it is undoubtedly a disposition that brings disadvantage
to the party in that it deprives a legitimately elected person from
taking public office. And as far as the "sentence of imprisonment or
heavier punishment" is the only condition for imposing duty
suspension, which is premised on a criminal defendant's conviction of
crime punishable by imprisonment or heavier punishment, the
discrimination would have the same effect as the outcome of the
assumption of guilt.
Yet, if we consider, in light of the standards of the Court's
precedents mentioned earlier by which it is reviewed whether the
discrimination, as an exception to the principle of presumption of
innocence, was kept to the minimum necessary, whether the instant
provision also suffices such exception, it is not to be said that the
instant provision violated the principle of presumption of innocence
which dictates that discrimination corresponding to the effect of
punishment based on assumption of guilt should be minimized for the
following reasons: a) the purpose of the instant provision does not lie
in imposing restrictions in an ethically condemnable and punitive sense
on a convicted local government head, but in preventing the material
harms in operation of local government administration that may occur
if he/she is allowed to continue duty even if the fact that he/she is
sentenced to imprisonment or heavier punishment suffices to undermine
the residents' confidence given the high morality and integrity required
of the job, b) it is critically required to exclude the convicted local
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government heads from office since damage to work commitment is
clearly expected in proceeding with the criminal procedure involving a
felony punishable by imprisonment or heavier punishment, c) it was
designed to enforce duty suspension only when the illegal act was
severe enough to call for sentence of imprisonment or heavier
punishment, and even when duty suspension is in effect, the duration
of suspension would be confined to the period when the conviction
ruling is effective so that the discrimination is limited to the minimum
extent, d) the fact that the convicted local government head is
suspended from duty alone does not provide any good reason to
conceive that the local government head will face an unfair outcome,
such as the litigation being psychologically affected in an adverse
manner within the prospective criminal procedure or the court being
biased as a result.
Meanwhile, Article 111 Section 1 Item 2 of the Local Autonomy
Act, like the instant provision, sets "where he/she is detained after an
indictment" as one of the conditions for proxy representation of a
local government head, and this condition, although sufficing as
discrimination prohibited under the principle of presumption of
innocence, could be exceptionally accepted as a measure to prevent
the discharge of duty by a local government head who has lost
confidence for being detained from causing material harms to
operation of local government administration. In this context, since the
instant provision suspends from duty a criminal defendant who is
convicted at the court of first instance and whose sentence is yet to
be finalized but is more likely to be pronounced guilty than one still
involved in the stage of indictment, it is fair to say that the
suspension from duty by the instant provision constitutes an exception
to the principle of presumption of innocence.
3. Sub-Conclusion
Therefore, as the instant provision conformed to the principle of
proportionality by keeping the discrimination to the minimum
necessary in imposing duty suspension on the condition of a
conviction ruling, it neither violates the principle of presumption of
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innocence.
D. Whether the Instant Provision Violates the Right to Equality
In light of the legislative purpose of the instant provision, the
high-ranking public officials who are required to have high ethics and
integrity just like the local government heads also include the
President, National Assembly members, Prime Minister, heads of
administrative departments and superintendent of education. For this
reason, it is admitted that they all need a system for duty suspension
and proxy representation as in this case.
However, in the case of the Prime Minister or heads of
administrative departments, they can be easily replaced and suspended
from duty by the appointing authority once they lose trust from the
people for being sentenced to imprisonment or heavier punishment. On
the other hand, because local government heads are public officials
who are elected by local residents through direct elections and thus
guaranteed their status and term and because there is no other way to
suspend them from duty unless they resign on their own, the legislator
directly imposes suspension from duty under certain conditions. In this
sense, the Prime Minister or heads of administrative departments have
an essentially different status from that of local government heads, and
the two are incomparable to each other.
For the position of the President as well, proxy representation is
only allowed in case of vacancy or accidents. Still, since the status or
extent of power of the President, a status that represents the whole
public as the head of state, is different from those of a local
government head in nature, the two are not to be compared, either.
Meanwhile, in the case of National Assembly members, it is also in
doubt whether they are comparable to local government heads since
the influence of the character of their duty, power and responsibilities
on the public varies from each other. Even if the two positions share
similarities in their status in that it requires high ethics and integrity
as elected public officials, there is a sensible reason to differentiate
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their treatment by the instant provision. National Assemblymen are
members of a comprising the National Assembly, which is a polycratic
institution, institution named National Assembly, not heads of
administrative agencies, and thus differ from the local government
heads who are heads of administrative agencies working under
monocracy. Above all, the character of duties of National Assembly
members are different from that of a local government head in that it
is hard to find a proxy for the position of a National Assembly
member. Moreover, such difference in duties will inevitably lead to
varied impacts of the sentence of imprisonment or heavier punishment
on the effective operation of work. Therefore, there is good reason to
suspend a local government head from duty before the sentence is
pronounced as opposed to members of the National Assembly, and
such differential treatment does not constitute an arbitrary
discrimination.
Additionally, as long as the duty suspension pursuant to the instant
provision is regarded as a constitutional restriction of the accused local
government head's right to hold public office as part of his/her
fundamental rights for the reasons mentioned earlier, the fact that
National Assembly members are not subject to a restriction that can
be legitimately imposed under the Constitution does not necessarily
mean that the local government heads should equally be exempt from
the legitimate limitation in terms of the principle of equality. Also, it
should not be overlooked that superintendents of education are
subjected to the same restriction as the local government heads in
accordance with the instant provision (Article 31 of the Act on Local
Education Autonomy System).
As the President, Prime Minister and other heads of administrative
agencies are not identical to local government heads in nature, they
cannot serve as comparison for reviewing the reasonability of
discrimination under the instant provision. Furthermore, although only
local government heads can be represented by proxy under the instant
provision as opposed to the National Assembly members, there is
good reason for this as seen above. Therefore, it is not to be said
that the instant provision violates the complainant's right to equality.
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E. Review of Other Arguments by the Complainant
Besides the main argument, the complainant argues that insofar as
the local government head is vested with democratic legitimacy by the
election of local residents, suspending him/her from duty under the
instant provision runs counter to the residents' intention expressed
through the election and that this is, therefore, a violation of the
nature of popular sovereignty and local autonomy system. Yet, this
argument of the complainant is ungrounded for the following reasons:
a) however important the public office is for the development of local
autonomy system, the electoral victory alone cannot suffice as a
reason to give immunity from all kinds of legal restraints, b) since the
public intention to grant democratic legitimacy through election is
complementary to another public intention expressed through the
regulations set by laws legally enacted by the National Assembly as a
public representative body, or rule of law, it is not proper to consider
that regulations having legitimate legislative purposes that may be
imposed on public officials before or after elections disregard the
intention of voters who elected the public officials concerned, c) given
that the residents did not give confidence to a local government head
as an individual but as public office through the electoral procedure, it
may rather be more consistent with the true intention of the local
residents to exclude the accused local government head from office in
case he/she loses residents' confidence and is distrusted in his/her
discharge of duties.
The complainant also claims that election of a local government
head after he/she is sentenced to imprisonment or heavier punishment
is even more contrary to the intention of local residents, stating that it
may be somewhat unconstitutional. However, relying on an indefinite
timeframe for sentencing in deciding whether or not to suspend a
local government head from duty would rather undermine fairness, and
it would not benefit the establishment of discipline in public office
and development of local autonomy system if a practice of going to
the excess in nominating a person becomes prevalent—to nominate
who is sentenced to imprisonment or heavier punishment and may
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thus be forced to retire if the sentence is later determined. Also,
viewed from the meaning that the legislator of the instant provision
attaches to the court's sentence of imprisonment or heavier punishment
and the degree of material harm expected to the residents' welfare and
operation of local government administration which arises from the
sentencing of a local government head as high-ranking public official
required of high ethics and integrity, the constitutionality of the instant
provision remains the same whether the elected local government head
was sentenced to such punishment before or after the election.
Therefore, this argument of the complainant is also groundless.
F. Conclusion
In consequence, the instant provision is not contrary to the rule
against excessive restriction and the principle of presumption of
innocence and does not violate the complainant's right to hold public
office nor any of the complainant's fundamental rights including
equality right. In that sense, we absolutely cannot agree to the
opposing views, namely the opinions in favor of unconstitutionality
constitutional incompatibility. In addition, in regards to the previous
ruling of the Court which held that Article 101-2 Section 1 Item 3 of
the former Local Autonomy Act (amended by Act No.6669, May 25,
2002 and before amended by Act No.8423, May 11, 2007), which
corresponds to the instant provision, is not against the rule against
excessive restriction and thus is not contrary to the principle of
presumption of innocence as well as the local government head's right
to hold public office (2002Hun-Ma699, 2005Hun-Ma192 (consolidated),
May 26, 2005), the ruling should remain intact because a) there are
no circumstances to believe that the reality of the Korean local
autonomy system, which involves corruption of local government heads
as demonstrated in the legislation history of the instant provision and
resulting adverse social phenomena, has improved from the past and
b) there is no misunderstanding of jurisprudence in the holding of the
precedent. For this reason, the complaint of this case filed by the
complainant should be dismissed as groundless and inadmissible.
VII. Supplementary Opinion on Framing the Holding by Justice Cho,
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Dae-Hyen
The constitutional complaint lodged in accordance with Article 68
Section 1 of the Constitutional Court Act is aimed at providing
judicial relief to the individuals who had their fundamental rights
violated, so the holding of this case should specify whether the
complainant's fundamental rights has been violated by governmental
power. Article 75 of the Constitutional Court Act also stipulates that,
in upholding a constitutional complaint under Article 68 Section 1, the
infringed basic rights and the exercise or non-exercise of governmental
power by which the infringement has been caused shall be specified
in the holding (Section 2), and the Court may revoke the exercise of
governmental power which infringes basic rights (Section 3) or find
the laws or provisions that caused the exercise or non-exercise of
governmental power unconstitutional (Section 5).
The above-stated jurisprudence is applied equally regardless of
whether the violation of fundamental rights was caused by
governmental power or the statute itself. Therefore, if it is confirmed
that a legal provision violates the complainant's fundamental rights, it
should be declared so in the main holding of the case.
If the statute in violation of fundamental rights is totally
unconstitutional, just by declaring the statute unconstitutional would
redeem the fundamental rights violated by the statute, and it would
suffice to say that the holding which confirms its unconstitutionality
would include the text which specifies the infringement of fundamental
rights. However, in a ruling of a case as this in which the instant
provision is partly constitutional and partly unconstitutional and is
therefore declared incompatible with the Constitution, the holding of
this case in itself barely indicates whether or not the complainant's
fundamental rights were violated by the instant provision. Therefore, it
is appropriate to regard that a holding that specifies infringed rights as
provided in Article 75 Section 2 of the Constitutional Court Act
cannot be omitted.
Although the complainant only challenged the constitutionality of the
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instant provision and did not expressly seek the Court's finding over
the infringement of his fundamental rights, as long as the
constitutional complaint in this case was filed in accordance with
Article 68 Section 1 of the Constitutional Court Act, it is appropriate
to interpret that the complainant sought restoration of their infringed
fundamental rights by striking down the instant provision.
Since both the five votes in favor of unconstitutionality and one
vote in favor or constitutional incompatibility found that the
complainant's right to hold public office was infringed by the instant
provision as it kept him from exercising power as Gangwon-do
Governor before the sentence of Seoul High Court in case
2009No2642, decided Jun. 11, 2010, was finalized, it is proper to first
confirm such violation of rights and then declare the instant provision
unconstitutional.
Although the holding of this case did not specify whether the
complainant's fundamental right was violated and only indicated that
the instant provision is incompatible with the Constitution, the point of
the holding would be to find that the instant provision infringed on
the complainant's right to hold public office and single out the
unconstitutional portion of the instant provision that caused such
violation of rights.
Justices Lee, Kang-Kook (Presiding Justice), Lee, Kong-Hyun, Cho,
Dae-Hyen, Kim, Hee-Ok, Kim, Jong-Dae, Min, Hyeong-Ki, Lee,
Dong-Heub, Mok, Young-Joon and Song, Doo-Hwan (lack of signature
due to absence)
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6. Imposition of Duties of Military Service only on Men
[22-2(B) KCCR 446, 2006Hun-Ma328, November 25, 2010]

Questions Presented
1. Whether the statute of limitation on a constitutional claim filed
by the complainant of the instant case with this Court, arguing that
Article 8 Section 1 of the former Military Service Act (revised by
Act No. 3696 on December 31, 1983, before revised by Act No. 9754
on June 9, 2009) which forces every man who is a national of the
Republic of Korea to be enlisted into the first military service from
the age of 18 is unconstitutional, has expired or not. (positive)
2. Whether the first part of Article 3 Section 1 of the former
Military Service Act (hereinafter the "Instant Provision"), when it
imposes the duties of military service only on men, infringes on their
right to equality. (negative)

Summary of Decisions
1. The one year filing time limit of the complainant's constitutional
complaint over Article 8 Section 1 of the former Military Service has
expired because he was enlisted into the first military service one year
before that filing when he had attained 18 years of age on the first
day of January of that year in accordance with Article 8 Section 1
and Article 2 Section 2 of the former Military Service.
2. (1) Majority Opinion (Denial): Justice Lee Kang-kook, Justice
Kim Hee-ok, Justice Lee Dong-heub, and Justice Song Doo-hwan
The standard of review applied to the decision as to whether the
Instant Provision infringes on the complainant's right to equality shall
be a relaxed one such as rational basis test on the grounds that: it is
hard to consider that the Instant Provision fosters a discrimination
which either causes a grave infringement on relevant basic rights or
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restricts on gender equality in the area that the Constitution
particularly enumerated; and the legislature has broad policy-making
power in classifying those who subject to the draft.
The legislation that mandates only men to serve in the military and
consequently be subject to physical examinations for conscription does
not appear to be excessively arbitrary because: men as a group are
physically more fit to be combat soldiers than women as a group are;
in reality, it is difficult for the government to have a system for
physical examination which is capable of comparing the citizens based
on each individual's physical ability; women with excellent physical
capabilities. On the other hands, it can hardly to be considered
arbitrary when the compulsory military service like a service as a
member of reserve troop is not imposed on women because those in
the replacement service or in the second militia service, as those who
could be immediately called into the troops in a national emergency
for a reserve military strength, are also required to have a certain
amount of physical ability. The Instant Provision, which chooses those
who are subject to the draft based on their gender, consequently, does
not violate the rule against arbitrariness and therefore does not
infringes on the complainant's right to equality. Therefore, this
complaint shall be denied.
(2) Concurring Opinion of Justice Kim Hee-ok
The legislature must make a sincere effort to improve the draft
system where: the alternative service shall be imposed only when it is
necessary for the purpose of national defense, which is the original
purpose of military duty; the original purpose of military duty; and
the citizens without military duties are required to support the
fulfillment of military service duty. However, the legislature will
exercise its broad policy-making power in setting forth the details of
the replacement military service.
(3) Concurring Opinion of Justice Cho Dae-hyen and Justice Kim
Jong-dae
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The Instant Provision is about the imposition of the duty of national
defense, the duty of mandatory military service, and therefore this
Court's review on that provision does not need to deal with the
excessive infringement on basic rights. Rather, this Court is just
required to determine whether the imposition of that mandatory duty
has a legitimate goal or whether the contents of that imposition are
reasonable and fair. In this regard the Instant Provision in its
imposition of basic duties on citizens satisfies the constitutional
requirements of reasonableness and justification considering its aim to
secure the best combat capabilities for national defense, the reality of
national security of Korea, and physical characteristics of women.
Separate Opinion (Unconstitutional): Justice Lee, Kong-hyun and
Justice Mok Young-joon
Every citizen has a duty of national defense under the Constitution
and the different treatment based on physical differences between men
and women shall be allowed. The Military Service Act, however,
discriminates against men in favor of women without any reasonable
ground because it imposes the military duties only on men even
though contents of those duties are not directly related to physical
conditions or physical abilities. In addition, currently, we do not have
any institutional system to alleviate that unreasonable discrimination.
For these reasons, the Instant Provision in its arbitrary allocation of
military duties infringes on men's right to equality and therefore is
unconstitutional.
Separate Opinion (Dismissal): Justice Min Hyeong-ki
Even when the Court declares the Instant Provision to be
unconstitutional, it would not have any direct or material influence on
men such the complainant in their contents or scope of their military
service duties but only remove the benefits, such as exemption from
military service of women. I, accordingly, do not find that there is a
possibility which the basic right of the complainant, the right to
equality, will be infringed by the Instant Provision and therefore it is
difficult to find that the declaration of unconstitutionality of the Instant
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Provision would bring either a remedy to such infringement or legal
effect in favor of the complainant or improvement of his legal status.
I conclude that the complaint over the Instant Provision shall be
dismissed due to lack of standing because the requirement of
self-relatedness or justiciable interest is not satisfied.

--------------------------------------

Parties
Complainant
Kim, O-Hoon
Represented by Chae Hyeong-seok
Court Appointed Attorney
Respondent
President

Holding
1. The complaint over Article 8 Section 1 of the former Military
Service Act is dismissed.
2. The complaint over the first part of Article 3 Section 1 of the
former Military Service Act is denied.

Reasoning
I. Introduction of the Case and Subject Matter of Review
A. Introduction of the Case
1. Complainant, as a male born on August 13, 1981, applied for
KATUSA(Korean Augmentation Troops to the United States Army) on
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October 1, 2005 and received an email notice of military duty from
the Military Manpower Administration on December 3, 2005. and then
joined the KATUSA on March 13, 2006.
2. On March 10, 2006, complainant filed this constitutional
complaint. He claims that Article 3 Section 1 and Article 8 Section 1
of the former Military Service Act, when they impose the duties of
military service only on men infringe their rights to equality and
therefore violate the Constitution.
B. Subject Matter of Review
While the complainant, as a male, claims that the entire parts of
Article 3 Section 1 and Article 8 Section 1 of the former Military
Service Act are unconstitutional, the second part of Article 3 Section
1 of the former Military Service Act stipulates about women's military
service. It is evident, accordingly, that, as for that second part of
Article 3 Section 1 of the former Military Service Act, the
self-relatedness element of requirements to file a constitutional
complaint is not met.
For this reason, we will limit the subject matter of instant case to
Article 8 Section 1 and the first part of Article 3 Section 1 of the
former Military Service Act and the texts of these provisions are as
follows;
[Subject Provisions of Review]
The former Military Service Act (revised by Act No. 3696 on
December 31, 1983, before revised by Act No. 9754 on June 9, 2009)
Article 3 (Duties of Military Service)
(1) Any man who is a national of the Republic of Korea, shall
faithfully perform military service under the conditions as prescribed
by the Constitution of the Republic of Korea and this Act. Any
woman may perform only active service by application.
Article 8 (Enlistment in First Militia Service)
(1) Every man who is a national of the Republic of Korea shall be
enlisted into the first militia service when he attains eighteen years of
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age.
[Relevant Provisions]
The former Military Service Act (before revised by Act No. 9754
on June 9, 2009)
Article 1 (Purpose)
(1) The purpose of this Act is to prescribe matters concerning the
military service of nationals of the Republic of Korea.
Article 3 (Duties of Military Service)
(2) Except as provided by this Act, no special exception to the
military service may be prescribed.
(3) In performing the duty of military service under Section 1 of
this Article, no person shall be discriminated based on race or color,
etc.
(4) No person who is under obligation to serve in the military but
is sentenced to imprisonment with or without prison labor for six or
more years, may perform military service, and his name shall be
removed from the military register.
Article 5 (Categories of Military Service)
(1) The military service shall be classified into active, reserve,
replacement, the first militia and the second militia services as follows.
1. Active service: Service rendered by men enlisted in the army by
conscription or application, and by officers, warrant officers, assistant
officers, and military cadets appointed to active under this Act or the
Military Personnel Management Act;
2. Reserve service: Service rendered by those who have completed
active service, and others who are transferred to reserve service under
this Act;
3. Replacement service: Service rendered by those who are judged
capable of being in active service as a result of the draft physical, but
not determined as those to be enlisted in active service due to the
circumstances of the supply and demand of the armed forces, and by
those who are in service or compulsory service as public interest
service personnel, public health doctors, the doctors in exclusive
charge of draft physical, international cooperation
doctors,
public-service advocates, public-service veterinarians, technical research
- 219 -

6. Imposition of Duties of Military Service only on Men

personnel or skilled industrial personnel, or have completed such
service or compulsory service, and by those transferred to replacement
service under this Act;
4. First militia service: Service rendered by those who are under
obligation to serve in the military, but are not in active, reserve,
replacement or second militia service; and
5. Second militia service: service rendered by those who are judged
incapable of being in the active or replacement service as a result of
the draft physical or the physical examination, but determined capable
of military support affairs through a call-up for wartime labor, and by
those transferred to the second militia service under this Act.
II. Arguments of the Complainant
A. Even though Article 39 of the Constitution states that "all
citizens shall have the duty of national defense under the conditions
as prescribed by Act", the Instant Provision imposes the duties of
military service only on men and exempts women from the same
duties, which treats differently between men and women. Article 11
Section 1 of the Constitution, on the contrary, prohibits discrimination
based on gender and requires equality between genders in particular.
For these reasons, strict standard of review shall be applied to that
different treatment based on sex. In addition, the Instant Provision
imposes the military service duties only on men and exempts women
from the same duties although there are various means including
maintaining the national defense to achieve the legislative goals other
than such unconditional complete exemption women from those duties.
This amounts to a violation of the principle of non-excessive
restrictions and therefore infringes on the complainant's right to
equality.
B. Besides, the Instant Provision also infringes on the complainant's
freedom of occupation, freedom of residence, freedom of learning, and
right to pursue happiness because, during the service period: the
Instant Provision does not allow the complainant to have other
occupations; it forces him to live in designated military
accommodation; and it makes him to discontinue his studies.
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III. Whether the complaint over Article 8 Section 1 of the former
Military Service Act satisfies the standing requirements, the
requirement to file a complaint with the Court
A constitutional complaint under Article 68 (1) of the Constitutional
Court Act shall be filed within ninety days after the existence of the
cause is known, and within one year after the cause occurs (Article
69(1) of the Constitutional Court Act). Thus, in the instance where a
constitutional complaint for adjudication on a statute is filed and a
basic right becomes infringed on the exact date of execution of that
statute, that complaint shall be filed within 90 days from the date
when the complainant knows that execution and within one year after
the execution occurs. On the other hands, in the case where a basic
right is infringed by the application of the statute after the execution
of a statute, a constitutional complaint shall be filed within 90 days
from the date when the complainant knows that the cause occurred
and within 1 year after that cause occurred (See, 19-1 KCCG 118,
131, 2003Hun-Ma428, February 22, 2007).
In the instant case, however, the complaint who was born in August
13, 1981 was enlisted in first militia service on January 1, 1999 under
Article 8 Section1 and Article 2 Section 2 of the former Military
Service Act and therefore we must consider the time when the cause
of infringement on his basic right by Article 8 Section1 of the former
Military Service occurs to be January 1, 1999. Thus, among the
complaints in this instant case, the complaint over Article 8 Section 1
of the former Military Service Act shall be dismissed because its
filing was made after the time limit of filing has already expired.
IV. Review on Merits
A. Current system of military service law
Considering that the purpose of current Military Service Act is to
prescribe matters concerning the military service of nationals of the
Republic of Korea (Article 1), and, except as provided by that Act,
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no special exception to the military service may be prescribed (Article
3), the Military Service Act can be deemed as a basic law on the
military service duty.
Current military service duties consist of active service, reserve
service, replacement service, first militia service, and second militia
service (Article 5) and every man who is a national of the Republic
of Korea shall be enlisted into the first militia service when he attains
eighteen years of age (Article 8 of Military Service Act or Article 8
Section 1 of the former Military Service Act). Except for the
exemption from military service or transfer to the second militia
service without any conscription examination in certain cases (Article
64), any person under the obligation of military service shall undergo
the draft physical, which consists of physical examination and
psychological test, in the year when he turns 19 years old and
thereafter a military service disposition (a determination of active
service, replacement service, second militia service or exemption) is
imposed (Article 11 and Article 14). This disposition may be changed
when there is a valid reason (Article 65).
Those in active service shall serve for a certain period of time in
military units from the date they are enlisted (Article 18, 19, etc.) and
those in replacement service shall serve in carrying out public interest
service or works in the area of expertise for a certain period of time
(Article 26 through 43). On the other hands, those who have
completed active service are enlisted in those in reserve service
(Article 5 Section 1 Item 2).
Those in reserve service and some of those in replacement service
shall be subject to be called for military force mobilization (Article
44) and persons in replacement service and second militia service
excluded from the designation of the call for the military forces
mobilization shall be subject to be called up for wartime labor(Article
53). Those in the replacement service, on-the-ship reserve service, and
second militia service shall be subject to be called for education
(Article 55).
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On the other hand, the obligation for the draft physical, enlistment
in active service, or public interest service personnel call shall expire
at the time the persons concerned attain a certain years of age and
thereafter that exempted persons shall be transferred to the second
militia service(Article 71 Section 1) and the duty of military service
of the enlisted men in active, reserve and replacement services, and of
those in the second militia service shall be completed by the time
when they attain forty years of age. (Article 72 Section1).
As we examined above, the Military Service Act sets forth the legal
relations and obligations of those who are to be the members of the
armed forces in peacetime or of those who are to be the members of
troops in national emergency, and of those who are to be the
members of military support personnel. From its text, we can find that
the Military Service Act places an emphasis on maintaining
appropriate size of troops for national defense as well as flexibility in
the combat capabilities in preparation of national emergency.
B. Opinion (Denial) of Justice Lee Kang-kook, Justice Kim Hee-ok,
Justice Lee Dong-heub, and Justice Song Doo-hwan
1. The meaning of the first part of Article 3 Section1 of the former
Military Service Act and the issues
As it states "any man who is a national of the Republic of Korea,
shall faithfully perform military service under the conditions as
prescribed by the Constitution of the Republic of Korea and this Act,"
the first part of Article 3 Section 1 of the former Military Service
Act, the Instant Provision, clarifies that all male citizens of the
Republic of Korea are basically required to serve in the military. This
means that they must be subject to a physical examination for
conscription.
On the contrary, any military service duties of female citizens of the
Republic of Korea is not explicitly enumerated in the former Military
Service Act except for the second part of Article 3 Section 1 of the
same Act stating that "any woman may perform only active service by
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application". Thus, Korean females are deemed to have no duty to
serve in the military.
The Instant Provision, in other words, excludes women from those
who subject to the draft duty when it made all male citizens of the
Republic of Korea to undergo military service.
The 'military service duty' is not the same with the 'duty of national
defense' but the former takes a considerable part of the latter. In this
regard it becomes an important issue whether the Instant Provision,
when it imposed different duties of military services on men and
women in the course of legislation of national defense duty, can be a
different treatment which could be constitutionally justified or
unjustified infringement on the right to equality.
2. Whether the Instant Provision infringes on the right to equality
(A) Standard of review
In reviewing on whether the complainant's right to equality is
infringed or not, the Court's determination on which standard of
review, strict or relaxed, is to be applied would vary depending on
how much the legislature has its legislative power. In the instances
where either the Constitution requires a particular equality or a
different treatment causes a serious restriction on basic right related,
the legislative power would be reduced and therefore the strict
standard of review shall be applied (11-2 KCCG 770, 787, 783, 98
Hun-Ma363, December 23, 1999).
1) Article 11 Section 1 of the Constitution declares that "all citizens
shall be equal before the law," and "there shall be no discrimination
in political, economic, social or cultural life based on sex, religion or
social status."
It is evident that the Instant Provision imposes different duties of
military service based on 'gender' and therefore it amounts to the
exact example of discrimination described in the second part of Article
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11 Section 1 of the Constitution. However, the Section mentioned
above focuses on the prohibition of unreasonable discrimination and
does not require the legislature to absolutely prohibit any
discrimination based on the reasons described in that Section in order
to restrict on the legislative power allowed to the legislature.
And, in the case of 'gender,' people can neither choose it freely nor
change because it is an inherent characteristic. Gender is not a factor
which influences on human dignity and worth of individuals.
Nevertheless, under a pressing need for overcoming gender barrier, our
Constitution has enumerating gender as a basis of discrimination to be
prohibited because it has been justified as a typical basis of
discrimination for a long time. The constitutional provisions like
Article 11 Section 1 of the Constitution, however, do not prohibit a
different treatment based on differences between male and female such
as physical differences related to pregnancy and childbirth. And it is
hard to come to the conclusion that all the different treatment based
on gender, as the cases of casting serious doubt on its
unconstitutionality, are always required to be subject to a strict
standard of review.
Our Constitution has special provisions of gender equality protection
for the important parts of people's activities including 'working woman'
and 'marriage and family life' etc, the areas necessary for a strict
prohibition of unreasonable different treatment based on sex (Article
32 Section 4 and Article 36 Section 1 of the Constitution). And the
Court has applied a strict scrutiny standard to the cases requiring
particular gender equality as the instances mentioned above. However,
the Instant Provision does not amounts to such cases.
2) 'National security,' as a significant legal interest, is
constitutionally recognized and serves as the fundamental basis of
people's exercise of freedom as well as necessary foundation of nation,
territorial integrity of the nation and protection of the people's lives .
And the duty of military service is one of the vital means chosen by
the Constitution in order to preserve the national security (98
Hun-Ma363, October 28, 2004). In other words, all citizens shall be
regarded to take responsibilities in accordance with the statutes for
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retaining the nation's independence and preserving the nation's
territorial integrity against direct or indirect aggressions of the outside
rivals because Article 39 Section 1 of the Constitution states that "all
citizens shall have the duty of national defense under the conditions
as prescribed by Act."
Currently, the citizens' duties of national defense are regulated by
various statutes including the Military Service Act, the Establishment
of Homeland Reserve Forces Act, the Framework Act on Civil
Defense, the Emergency Resources Management Act, the Requisition
Act, and the Framework Act on the Management of Disasters and
Safety. It is clear that the basic rights of the persons under such
obligations would be restricted in conducting those obligations.
However, those obligations are already expected in light of the
constitutional provisions of national defense duties and therefore the
individuals under those duties cannot be deemed that they sacrifice
themselves for our nation or public interests.(11-2 KCCG 770, 783, 98
Hun-Ma363, December 23, 1999). For these reasons, we do not find
that the imposition of those duties on men would seriously restrict
their basic rights related.
3) Moreover, the classification of those who are subject to the draft
is directly linked to the national safety and shall be made to serve its
own purpose in maintaining the best combat power by flexibly
responding to the rapidly changing domestic and foreign affairs. Thus,
in making such decision, the legislature must have substantial latitude
in exercising its policy-making power (14-2 KCCG 704, 710
2002Hun-Ba45, November 28, 2002).
Since we are not pursuing the Korean hegemony in the world, it is
the best way for our nation to retain Military force at a necessary
level. In general, the determination of proper number of troops must
be made considering the political, diplomatic environment and
economic size not to mention the amount of military threat to the
nation. Therefore, the initial discretion to draw lines in classifying
those who are to be members of nation's forces resides in the
legislature and that decision is to be made to the extent that is
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necessary for retaining nation's independence and preserving the
territorial integrity based on various circumstances including the
nation's security situation, financial capabilities (11-1 KCCG 122, 97
Hun-Ba3, February 25, 1999; 14-2 KCCG 704, 2002Hun-Ba45,
November 28, 2002).
4) We will apply the relaxed standard of review, under which a
statutory provision is unconstitutional only when it manifests a patently
arbitrary classification by violating the principle against arbitrariness
because: the Instant Provision does deal with neither the instance
where the equality is specially required by the Constitution nor a
different treatment which can cause a significant restraint on the basic
right related; and, in classifying those who are to be subject to the
draft, the legislature has wide latitude to exercise its policy-making
power.
(B) Review on merits
Now, we will examine whether the Instant Provision is a different
treatment without any reasonable reasons when it uses 'gender' as a
criterion for its classification those who are to be subject to the duties
of military service.
1) It appears that men and women are different from each other in
terms of their physical abilities. Men as a group, in general, are
superior to women in their physical strength and swiftness while
women as a group are superior to men in their flexibility. In light of
the physical capability required for conducting combat operations, men,
who have superior in their physical strength needed for carrying and
activating a weapon or war equipment, are more likely to have proper
physical capabilities than women.
Of course, when we consider particular individuals of men and
women rather than those as groups respectively, there must be evident
instances where a certain women have better physical ability than
some men do. But in reality, except for the system where we can
easily identify a person to be exempted from military service duty due
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to noticeable lack of physical ability, it is very difficult to have a
more elaborate physical examination system that can compare the
individuals' physical abilities more specifically by measuring with
numbers and objectifying those abilities if we consider that: it is hard
to establish the specific standards for physical capability for each
individual; there might be a possibility that a person does not
faithfully take his or her physical examination to avoid military
service duty.
Furthermore, even a woman with excellent physical capability may
have a hard time in conducting her duties of training or war drills
during around one-week menstrual period in every month. It is almost
impossible for women to lead a life in a military camp or receive
military drills during pregnancy or a certain period after delivery
because there is a probability that women of childbearing age, who
are currently not pregnant, are always burdened with un-substitutable
pregnancy, childbirth and breast-feeding. In addition, women rather
than men are more likely to be exposed to a danger including sexual
abuses when they are taken prisoner in wartime so that dispatching a
woman to a real battle such as military operation is more demanding.
We conclude, therefore, that the legislature's decision of making only
men to be subject to the conscription examination and to serve in the
military for the governmental objectives of preserving the best combat
efficacy is not deemed to be patently arbitrary.
2) On the other hand, the complainant asserts that the government
is arbitrary when it excludes women from the military duty of the
replacement service rather than active service even though the
replacement service does not particularly require any physical ability.
However, the replacement service or the second militia service not
to mention the active service plays a role as troops for the national
security.
In other words, it is financially burdensome to cover the cost for
maintaining a heavy troop exceeding a proper one in light of our
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economic situation. Maintaining a heavy troop also would stimulate
neighboring countries and could lead up to an arms race. We cannot
also exclude the possibility that it may pose a threat to our national
security. Moreover, the number of troops in time of peace should be
limited to a certain level and the number of soldier in active service
must be also limited because it is feared that a growing social spread
and hegemonic control of military culture may negatively influence on
the realization of the constitutional ideas of freedom, equality and
peace. Nonetheless, the need for reserve troops for national
emergencies is undeniable.
For these reasons, the Military Service Act makes certain people to
render the replacement service or the second militia service as reserve
troops, who can be immediately dispatched to the troops in anytime of
national emergency, and to be subject to a call-up for troops or
wartime labor in national emergencies such as wartime.
We conclude, therefore, that the complainant's argument mentioned
above is unfounded because we cannot consider that a physical ability
or condition is not required for the person, as a reserve member of
troop, subject to the duty of replacement service or second militia
service.
3) In addition, the legislation of Instant Provision is not arbitrary
compared with those in other countries. Among around 70 countries
adopting the draft system, only a very few countries like Israel impose
a military service duty on women. Even in Israel, the period of
military service and its refusal reasons for men are different from
those for women and, in reality, it is very rare for a woman to serve
in combat units.
4) Besides, it would cost huge amounts of money for the facilities
and administrative system in order to make both men and women to
equally serve their military duties because those facilities , and
administrative system are unprecedented ones in our traditions or other
countries' legislations that we could never estimate their cost. In
addition, we are not convinced that, if we also make women to have
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full-scale duties of military service under current male-oriented military
organization and its facilities, crimes like sexual harassment based on
power and dominance within the military or the slack military
discipline caused by relationships between men and women would not
happen.
5) For the foregoing reasons, we do not conclude that the different
treatment of the Instant Provision in classifying those who are to be
subject to military service duty based on sex is a discrimination
without any reasonable reason incompatible with the rule against
arbitrariness and therefore the Instant Provision does not infringe on
the right to equality.
3. Review on the complainant's other claims
Complaint argues that his freedom of occupation, freedom of
residence, freedom of learning and right to pursue happiness became
infringed by the Instant Provision when it forces him to undertake
military service duty. Nonetheless, the complainant in making those
claims does not specify the limitations on his basic rights due to his
particular fulfillment of his military duties differently imposed
according to the types of his duties of military service.
We cannot say that the legislation of statutory duty of military
service is not subject to a constitutional constraint. That legislation
also complies to the general constitutional principle and the spirit of
basic right protection(11-1 KCCG 122, 130, 97 Hun-Ba 3, February
25, 1999). However, the limitation on the people's basic rights caused
by the imposition of military service duty as the complainant asserts
in this instant case is indispensible for training and maintaining the
skilled combat troops for national security. We, therefore, do not find
that such limitation goes beyond the permitted boundary of restriction
on basic rights and therefore violates the Constitution. Besides, we
will not further review the other matters like whether particular duties
imposed by individual dispositions of military service duty because it
is not subject to the Court's review.
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C. Concurring opinion for the Part B (Denial) of Justice Kim
Hee-ok
I agree with the majority opinion mentioned above in Part B that
the Instant Provision does not infringe on the complainant's right to
equality and therefore is constitutional. Nonetheless, I would just like
to add my opinion below in order to point out that the legislature is
required to make a sincere effort to improve current laws in
consideration of the significance of constitutional duty of military
service.
Article 39 Section 1 of the Constitution, when it makes all citizens
to have the duties of the national defense, aims for the integration of
national community by forcing every citizen to share of the duties of
national defense which is the basis of the foundations of our nation.
Under the current law, however, men and women in fulfilling their
respective national defense duties receive significantly different
treatments because men are basically responsible for having military
service duties including active service and reserve service and duties
to be a member of civil defense corps in accordance with the
Framework Act on Civil Defense, whereas women do not have those
duties at all except for only having cooperative duties required by the
Framework Act on Civil Defense, duties of presenting the subject of
requisition under the Requisition Act, and duties of taking emergency
preparatory education in case of being designated under the Emergency
Resources Management Act. (Article 3 Section2 and Article 18 of the
Framework Act on Civil Defense, Article 9 Section 1 of the
Requisition Act and Article 2 Section 1 and Article 11 of the
Emergency Resources Management Act). In addition, the reason why
men continuously feel that they suffer from social and economic
disadvantages from carrying out their military service duties even after
they are discharged from the service not to mention during the service
period is that the military service in its nature is such a
non-substitutable duty that the benefits of social, economic, and
institutional freedom resulted from not fulfilling such duties could
hardly be obtained by other legislations.
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In this situation where other legislations excluding one in the area
of national defense have limitations in compensating men for their
disadvantages from fulfilling their military service duties, if we takes a
measure which makes those who do not have that military service
duty to support and provide personal or material support those who
have such duties in other ways, that measure will be either a form of
national defense duty which indirectly contributes to the national
defense or a method of reasonable distribution of national defense
duties which are to be imposed on every citizen for the sake of
unification of national community. However, in my view, it appears
that our legislature has neglected careful consideration of that
reasonable distribution of military service duties.
On the other hand, even though the legislature has broad latitude in
the legislation of national defense duties of Article 39 of the
Constitution which based on the premise that a superior strategy shall
be made in preparation for threatening situations on our national
community, the contents of those duties, as an exception to our
Constitution which focuses on the protection of basic rights, shall be
related to national defense, which is the purpose of the imposition of
military service duty, either direct or indirect. Thus, the instances
where a social and public service is to be a form of military service
duties shall be limited on inevitable circumstances where a substitute
service must be imposed so far as that service maintains its
connection with the purposes of military service duty for national
defense. In this regard there are certain grounds that the Instant
Provision cannot be considered arbitrary in not imposing a substitute
duty of military service particularly on women.
On the contrary, it cannot be denied that current duties of military
service especially in its replacement service, a form of substitute
service for social and public service in a wide sense almost unrelated
to national defense, tends to vary and expand its scope. These
tendencies are more likely to distort the characteristics of military
service duty as the people's labor could be used free of charge for the
public service other than national defense, the purpose of military
service duty. In my view, this would be inconsistent with the system
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of our Constitution under which a citizen's duty is deemed as an
exception.
In brief, the Instant Provision does not infringe on the complainant's
right to equality in light of the high-level strategic nature of the
legislature's discretion in legislation of national defense duty. However,
if I consider the exceptionality of the citizen's duty under our
Constitution and the spirit of Article 39 Section 1 of the Constitution
which made every citizen to be subject to the national defense duty
for the sake of unification of national community, I cannot say that
there is no problem in current tendencies that, in imposing the
national defense duties, the government is becoming increasingly
liberal on using the citizen's labor without any compensation on
matters unrelated to the national defense, the original purpose of
national defense duty. Thus, in embodying the national defense duty,
the legislature shall make a serious effort to make that : the substitute
service duty for the active service duty is to be imposed in an
exceptional case and maintain its connection to the original purpose of
military service duty, the national defense; the citizens not subject to
the military service duty support in other ways for other's fulfillment
of that duty; and the massive disadvantage from the fulfillment of that
duty are to be addressed. However, the determination of method to
achieve these goals rests on the legislature's far -reaching
policy-making power.
D. Concurring opinion for the Part B (Denial) of Justice Cho
Dae-hyen and Justice Kim Jong-dae
We agree with the majority opinion for the Part B that the Instant
Provision in imposing the military service duty only on men is not
against the Constitution. However, the grounds for our agreement are
different from those for majority's opinion as follows.
(1) For the sake of preserving and maintaining the existence of the
Constitution and national community, our Constitution combines the
features of basic rights with those of basic duties equally. Our
constitution stipulates the protection of citizens' basic rights and its
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limitations under Article 10 through Article 37, whereas it separately
prescribes the imposition of basic duties under respective Article 38
and Article 39. In light of this basic structure, the statutes imposing a
national defense duty as one of citizen's basic duties under Article 39
of the Constitution are entirely different from those limiting the
people's basic rights. Therefore, in its constitutional review, the Court
does not need to consider the matter to decide whether an individual
basic right is excessively restricted or not. Rather, we believe that it
is sufficient for the Court to examine, in applying a constitutional
standard of review, whether the imposition of national defense duty as
a basic duty either can be justified in its purpose or is reasonable and
fair in its contents. In reviewing whether the contents of basic duty
imposed is reasonable or fair, the Court will decide on whether the
legislature, in imposing such duties, complies with the constitutional
values or principles, in other words, the rule of clarity, rule against
blanket delegation, protection of confidence in law, respect of basic
rights, and respect of right of equality. For the foregoing reasons,
there is no need to concern that the Court would neglect in protecting
the citizens' basic rights just because it, in reviewing the instant case,
does not apply the rule against excessive restrictiveness which is to be
applied for the constitutional review of basic-right restriction statute.
(2) The Instant Provision is a statutory provision that is related to
the classifications of those who are subject to the draft to be members
of troops, whose ultimate goals are to maintain the existence of nation
and to preserve the integrity of our nation's territory as premises of
basic right protection against direct or indirect invasions of foreign
enemies. These classifications to particularly select those who are
required to be members of the troops among the citizens having
national defense duties is relevant to a direct duty to be members of
troops and therefore the legislature shall conduct such classifications in
consideration of various circumstances like the nation's security
situations an financial capabilities. The Court has already admitted that,
in conducting those classifications, the legislature has wide latitude in
exercising legislative discretion because the purpose of those
classifications is directly related to the nation's defense and those
classifications are to be conducted in order to maintain the best
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combat troops in response to the rapidly changing domestic and
international political situations (14-2 KCCG 704, 710, 2002Hun-Ba45,
November 28, 2002). Therefore, it is certain that the aim of
government's imposition of basic duties under the Instant Provision is
directly linked to the needs of maintaining our nation.
The remaining issue now is whether the Instant Provision, when it
makes only men to be subject to the draft excluding women from that
military service duty, is reasonable and fair complying with the
principle of equality and respect for basic rights. In its decision, the
Majority regards that issue of whether the complainant's right of
equality is infringed on and therefore the Court focuses on reviewing
whether making only men to be subject to the draft is a reasonable
different treatment or not. We, however, believe that the different
treatment under the Instant Provision is only one result of the
legislature's imposition of military service duties only on men and
therefore it is meaningless unless the Court's review on whether the
cause of that different treatment, the legislature's imposition of military
service duties only on men, is reasonable and fair to be
constitutionally justifiable imposition of duties has to be preceded.
Because, like as if a statute restricting basic rights becomes a
constitutional statute once it passes a standard of review test
whatsoever the burdens caused by that statute is excessive or not, it is
rational for us to admit that the statute imposing basic duties becomes
a constitutional statute so far as it passes the standard of review
mentioned above regardless of whether the restriction on basic rights
is excessive or discriminatory. For these reasons, it would be deemed
to be a proper reasoning that the Instant Provision treating men
differently from women is constitutional not because its different
treatment "is not an arbitrary one and therefore does not violate the
right to equality," but because its imposition of basic duties "which
makes only men to be subject to the draft to be members of troops is
reasonable and fair in light of the purposes of that imposition and
therefore the different treatment of basic right restriction caused by
such imposition must be permitted."
(3) In this regard, we will examine whether the imposition of basic
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duties under the Instant Provision, in its contents, is reasonable and
fair.
(A) At first, considering that the sacred mission of nation's troops is
to secure the nation's safety and defend national territory (Article 5
Section 2 of the Constitution) and the legislative intent of the Instant
Provision is to supply the same troops with their members, it should
be remembered that the decision on whether the imposition of basic
duties under the Instant Provision, in its contents, is reasonable and
fair shall be made in consideration of its legislative intent. In other
words, it would be better approach that the decision as to whether
women are subject to the draft or not and, if they are, how they have
to fulfill their duties shall be made by placing an emphasis on the
entire plan of nation's defense for the preservation of best combat
troops only for the sake of national defense rather than on the basic
right protection where the basic rights of individual man must be
always guaranteed without any arbitrary discrimination between man
and woman. Therefore, an impermissible reason for different treatment
based on the fixed idea about gender roles in the area of basic right
protection does not have to be always impermissible in case of the
imposition of national defense duty.
(B) As for the imposition of nation's defense duty on women, our
current law excludes women from military service except that a
woman may either perform an active service as officers, warrant
officers, assistant officers, and military cadets by application(the last
part of Article 3 Section 1 of the Military Service Act) or render
military service as a member of homeland reserve forces or a civil
defense corps member by application (Article 3 Section 1 of the
Establishment of Homeland Reserve Forces Act and Article 18 Section
2 of the Framework Act on Civil Defense). Consequently, a woman
has no military service duty at all unless she does not apply for a
military service except for the basic duties imposed on general citizens
like the duties of collaboration under the Framework Act on Civil
Defense or those of presentation of requisition material under the
Requisition Act.
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(C) In terms of physical capability required for conducting combat
operations, men, who have superior in their physical strength needed
for carrying and activating a weapon or war equipment, are more
likely to have proper physical capabilities than women do. On the
contrary, as for women, the situations where it is burdensome for
them to be dispatched to a battle in an emergency in order to
maintain a best military force could always occur due to their
ordinary
physiological
conditions,
pregnancy,
childbirth
or
breast-feeding. In addition, women rather than men are more likely to
be exposed to various dangers in wartime and, when not in war, the
concern of crimes like sexual harassment based on power and
dominance within the military or the slack military discipline caused
by relationships between men and women cannot be excluded. It is
for these reasons that the Ministry of National Defense currently
seldom posts women in the military, who has applied to join and
entered the army, in a smaller unit than a regiment whose main
responsibilities are to engage in a ground battle, a unit whose
responsibilities are special operations or reconnaissance missions, or a
unit or a position that requires a physical condition not fit for most
women in the military.
In light of physical characteristics of women and other concerns in
case of women's enlistment in military service as explained above, the
legislature decided that it is proper for it to make only men to be
subject to the military service duties for the sake of preserving the
best troops through the Instant Provision. We find that such legislative
decision was reasonable and fair, considering the legislative intent of
the imposition of national defense duties, constant maintenance of the
best combat efficacy, and particularly our nation's national defense
circumstances which, as the only divided country under a ceasefire in
the world, constantly requires effective preparations for the
mobilization of the best military forces due to currently continuous
armed conflict between South and North Korea whatsoever local war
or all-out war.
Of course, there must be evident instances where certain women
have better physical abilities han some men do. However, in imposing
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national defense duties under the Instant Provision, the legislature
considered the physical capabilities of women as a group in terms of
preservation of the best combat troops. Thus, we cannot say that
imposition of duties is unreasonable or unfair if the legislature did not
consider the physical ability of individual woman respectively.
Because, as explained above, in the determination as to whether that
imposition of national defense duties is proper or not, it appears to be
a better approach that a careful consideration about entire plan for
national defense rather than the one about individual basic right should
be given.
(D) Even if, as the assertion of the complainant, we broadly
interpret the Instant Provision as it is a provision about the imposition
of military service duty which includes military services to support
combat troops and various substitute military services not to mention a
military service to be a member of combat troops, the conclusion that
the duty imposition under the Instant Provision is reasonable will be
the same.
Making women to be subject to the draft and posting them in the
various positions of substitute military service means that the volume
of human resources in military becomes doubled. This increase of the
number of people engaging in substitute service without any special
demand or management plan will be inevitably accompanied by a
waste of national budget or human resources for its management and
therefore will be a problem which puts a burden on nation-wide
finances and effective distribution of resources. For the foregoing
reasons, we can never find that there is an inevitable reason for
making women to be human resources in military because our nation
needs to make a national defense plan for retaining the best combat
troops and, at the same time, not to waste the limited national defense
budget and human resources by efficiently utilizing and distributing
them.
(E) Thus, in light of our nation's national defense situations, national
financial ability, the demand of human resources in troops and military
institutions, the physical capabilities required to be a member of
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troops, and the functional differences between men and women in
their social roles, we believe that the Instant Provision, when it
uniformly imposes the military service duties on only men excluding
women, is deemed to be reasonable and fair.
(4) We conclude that the imposition of national defense duties under
the Instant Provision can pass the standard of review test for the
imposition of basic duties because it is reasonable and fair,
considering that: such imposition pursues a legitimate aim of the
preservation of nation; and such imposition, in its substance, is not
inconsistent with the constitutional principle of equality and respect for
basic rights. Therefore, so far as the imposition of national defense
duties under the Instant Provision is constitutional, the incidental
restrictions on the complainant's basic rights like right to equality,
freedom of occupation, and freedom of residence, etc. shall be
permitted and therefore this Court is not necessary to review over that
issue.
V. Conclusion
Therefore, the complainant's constitutional complaint over Article 8
Section 1 of the former Military Service Act shall be dismissed due
to the expiration of filing time limit and the other complaint over the
first part of Article 3 Section 1 of the former Military Service Act
shall be denied for lack of merit. The former decision is rendered by
the consensus of all Justices and the latter decision is also rendered
by the consensus of all Justices except Justices Lee Kong-hyun and
Mok
Young-joon
who
write
their
dissenting
opinions
(unconstitutionality) in paragraph 6 below and Justice Min Hyeong-ki
who writes his separate opinion (dismissal) in paragraph 7.
VI. Dissenting opinion
Young-joon

of

Justices

Lee

Kong-hyun

and

Mok

Based on the grounds as follows, we find that the Instant Provision
discriminates without any reasonable reasons against both men and
women in fulfilling their national defense duties and therefore is
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unconstitutional.
A. National defense duties under the Constitution
Article 39 Section 1 of our Constitution patently express that
women as well as men are an agent responsible for the national
defense duty by enumerating that "all citizens shall have the duty of
national defense under the conditions as prescribed by Act."
Considering that it is to maintain the existence of nation and to
preserve the integrity of our nation's territory against direct or indirect
invasions of foreign enemies and a modern war as an all-out war
requires not only a high level of technology and information but also
the cooperation of the whole nation, the national defense duty is the
notion that includes all the duties of : i) a direct duty to be a
member of troops like serving military duty under the Military Service
Act, ii) an indirect duty to serve military duty under the Establishment
of Homeland Reserve Forces Act, the Framework Act on Civil
Defense, and the Emergency Resources Management Act, and iii) a
duty to obey to the military operation orders after he or she become
a member of troops (7-2 KCCG 851, 91Hun-Ma80, December 28,
1995 and 14-2 KCCG 704, 710 2002Hun-Ba45, November 28, 2002).
Every citizen, accordingly, takes responsibility for the national
defense under the conditions as prescribed by statutes and therefore, if
discrimination based on the individual's circumstances such as gender,
physical abilities, and educational background happens, there must be
reasonable reasons to justify that discrimination.
B. Statutory duties which specify the national defense duties
Current national defense duties are prescribed in various statutes like
the Military Service Act, the Establishment of Homeland Reserve
Forces Act, the Framework Act on Civil Defense, the Emergency
Resources Management Act, the Requisition Act, and the Framework
Act on the Management of Disasters and Safety. The national defense
duties imposed on men and women under these statutes are as
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follows:
1. The national defense duties imposed on men
(A) At first, all male citizens of the Republic of Korea are basically
required to serve in the military under the Article 3 Section 1 of the
Former Military Service Act. Every man who is a national of the
Republic of Korea shall be enlisted into the first militia service when
he attains eighteen years of age (Article 8 of Military Service Act)
and any person under the obligation of military service shall undergo
the draft physical, which consists of physical examination and
psychological test, in the year when he turns 19 years old and
thereafter a military service disposition (a determination of active
service, replacement service, second militia service or exemption) is
imposed on him (Article 11 and Article 14). On the other hand, those
who have completed active service are enlisted into the reserve service
(Article 5 Section 1 Item 2). Those in reserve service and some of
those in replacement service shall be subject to be called for military
force mobilization (Article 44) and persons in replacement service and
second militia service excluded from the designation of the call for
the military forces mobilization shall be subject to be called up for
wartime labor (Article 53).
(B) Those who have completed active service or replacement service
are to be enlisted into the homeland reserve service under the
Establishment of Homeland Reserve Forces Act (Article 3) and are to
be subject to be the mobilization and training (Article 5 and 6)
(C) On the other hand, all male citizens of the Republic of Korea
shall cooperate with the civil defense measures of the State and the
local government under the Framework Act on Civil Defense (Section
3) and shall be a member of the civil defense unit from January 1 of
the year when he is 20 years to December 31 when he is 40 years
old; provided, that those who are engaged in certain types of
occupations shall be excluded (Section 18) and shall be subject to the
training and exercise (Section 23).
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(D) Besides, all male citizens of the Republic of Korea have a duty
to present of requisition material under the Requisition Act (Section 9)
and the duties under the Emergency Resources Management Act.
2. The national defense duties imposed on women
(A) Our current law excludes women from military service duties
except that a woman may either perform an active service as officers,
warrant officers, assistant officers, and military cadets by
application(the last part of Article 3 Section 1 of the Military Service
Act). The application option, however, can never be a national defense
duty.
(B) All female citizens of the Republic of
rendering military service as a member of
except that they may apply and become a
(Article 3 of the Establishment of Homeland
application option, however, can also never
duty.

Korea are excluded from
homeland reserve forces
member of those forces
Reserve Forces Act). The
to be a national defense

(C) On the other hand, all female citizens of the Republic of Korea,
just like all male citizens, shall cooperate with the civil defense
measures of the State and the local government under the Framework
Act on Civil Defense but they have no duty to be a member of civil
defense unit except that they can be a member of that unit by
application. (Section 3 and 18)
(D) Besides, as for all those duties under the Requisition Act, the
Framework Act on the Management of Disasters and Safety, and the
Emergency Resources Management Act, men and women have the
same duties.
3. Occurrence of different treatment
Consequently, different treatments between men and women in
taking responsibilities for the national defense are caused by the
Military Service Act, the Establishment of Homeland Reserve Forces
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Act, and the Framework Act on Civil Defense.
C. Whether those different treatments are reasonable
1. Standard of review
We agree with the majority opinion that the Court shall apply the
relaxed standard of review and therefore the Instant Provision infringes
the right to equality only if its classification is arbitrary. We will
discuss on that matter below.
2. Review on merit
(A) There is no denying that overall body structure and physical
ability of men are different from those of women and therefore men
and women have to play their different roles in the nation and society
respectively. Likewise, the different treatments in fulfilling their
national duties should be admitted.
However, the military service which is directly relevant to physical
conditions or capabilities are limited to the active service (including
alternative service by allotments of recommendations under Section 24
and 25 of the Military Service Act), and the full time reserve service
and the service of on-the-ship reserve service (Section 21 through
Section 23-5). In other words, the person in those services basically
has to reside inside a military compound(in case of full time reserve
service, those who are called for that service may reside outside
military units). Only those who are to undergo military training and
maintain physical strength for combat are those in active service and
reserve service mentioned above.
Without any obligation to reside inside a military compound, those
who are in the replacement service only have duties to render that
service as the personnel as follows: a public interest service personnel
is engaged in activities to support the public interest service or
administrative works, activities to support art and sports field for
promoting culture and enhancing national prestige, and activities to
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support economic, social and cultural development of developing
countries; a public health doctors; public service advocates; skilled
industrial personnel. Thus, in rendering these services, great physical
strength is not necessary in most cases. Furthermore, those who are in
the second militia service do not have a duty to service in a certain
period at all and therefore there is no room for reconsideration of
physical characteristics of men.
On the other hand, for the purpose of organizing military units or
any operational demand in wartime, incidents or equivalent national
emergency, some of those who are in replacement service are subject
to the military forces mobilization call and the remain of those in
replacement service and the second militia service are subject to the
wartime labor call to support military activities. The duties of this
service, however, are only to obey the military operation orders or
cooperate with them. In case of national emergency, the determination
of those who are to be called for such mobilization or wartime labor
shall be made by the qualified authorities considering the
circumstances of the day of necessary human resources, supply and
demand of the armed forces, and physical capabilities of those who
are called up. In this regard, physical abilities of men do not appear
to be an indispensible requirement for the duties to obey the military
operation orders or cooperate with them in national emergency.
Thus, even though we admit the differences between men and
women in their physical abilities and social roles thereby, the
imposition of all military services only on men under the Instant
Provision cannot be deemed to be a reasonable different treatment in
imposing national defense duties stipulated in the Constitution. Rather
it is more likely to be a different treatment based on archaic
generalizations coupled with a presumption that the lifestyles and
relationships between men and women have been formed in a fixed
way. This different treatment based on the stereotype of gender roles
is not permitted (17-1 KCCG 1, 9, 2001Hun-Ka9, February 3, 2005).
(B) To remove the unreasonableness of different treatment explained
above, with respect to the intent of Article 39 Section 2 of the
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Constitution which states that "no citizen shall be treated unfavorably
on account of the fulfillment of his obligation of military service,"
there must be an institutional framework where the restrictions on
basic rights on men caused by the fulfillment of their military service
duties can be alleviated or the loss from that restriction can be
compensated in order to strike a balance between men and women in
imposing national defense duties based on gender.
However, as we examined above, we cannot find that current
statutes which specify the duties of national defense, in its distribution
of those duties, make a balance on the whole because they impose
most of those duties on men, whereas the duties of women are
limited to the passive support for military service. Moreover, any
institutional measure to relieve the basic right restrictions imposed on
men and compensate the losses from those restrictions or their
contributions have never been taken so far. (There is no question
about the important national or social role of pregnancy and childbirth
of woman. We believe, however, that the matter which the
government is to take measures to compensate the loss or contribution
of woman should be handled separately from the issue of the instant
case)
D. Sub-conclusion
We conclude that the imposition of national defense duties under the
Instant Provision, when it imposes such duties only on men, is
arbitrary without any reasonable reasons and therefore is against the
Constitution by infringing on the right to equality of men.
7. Dissenting opinion (Dismissal) of Justice Min Hyeong-ki
I conclude that the complaint over the Instant Provision shall be
dismissed because the complainant's basic rights may not be infringed
and therefore requirement of self-relatedness or justiciable interest is
not satisfied based on the following reasons:
A. Arguments of complainant
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The complainant files the instant case with the Court and asserts
that the Instant Provision, when it imposes the duties of military
service only on men, infringes on his right to equality and freedom of
residence. It is evident that his assertion is not that the responsibility
of military service shall not imposed on men just as it is not imposed
on women but that women also have those duties of military service
just like men have. Thus, the issue in the instant case must be the
matter as to whether there is the possibility of basic right
infringement, self relatedness, or justiciable interest.
B. Infringement on right to equality
1. As for a statute infringing on basic right, the individual subject
to that statute, as a party, is to claim for infringement on his basic
right. As for a statute allocating benefits, it is general, on the
contrary, that the person excluded from that benefit is to file a
complaint and assert that he or she is excluded against his or her
right to equality (13-2 KCCG 714, 723, 99Hun-Ma494, November 29,
2001 and 15-1 KCCG 765, 770, 2002Hun-Ma321, June 26, 2003). In
the latter instance, if a statute which provides a benefit to the
opposite group is declared to be unconstitutional and thereafter the
legal position of a person may be improved due to the remove of that
benefit from that opposite group, then such person can be regarded to
meet the self-relatedness requirement for filing a constitutional
complaint (11-2 KCCG 770, 780, 98Hun-Ma363, December 23, 1999,
13-2 KCCG 750, 756, 2000Hun-Ma84, November 29, 2001, and
KCCG 163, 917, 919-920, 2009Hun-Ma340, April 29, 2010).
And, in order to satisfy the requirement of the self-relatedness, the
three elements must be comprehensively considered: i) a grant of
benefit to a group results in a disadvantages on the other group due
to the competitive relationships between the two group; ii) there must
be possibility that the legal position of an individual from a group
would be improved because a statute which grants benefit on the
opposite group is declared to be unconstitutional and influences on the
basic rights or right or liabilities relationships of the group of that
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individual due to the remove of such benefit given to the opposite
group; and iii) the other factors like the size of comparative group,
the legal characteristics of the benefit or relations of rights, essential
characteristics of comparative group, and the interrelationships or
substitutability between the two competitive groups.
In addition, I believe that this legal test also applies to those who
are granted to a indirect benefit such as exemption from allocations of
public fund or fees like tax or burdens not to mention to those who
receive an active benefit like wages of social benefits given by
government.
2. In the instant case, in light of the nature of military service that
men currently fulfill and the essential and characteristic differences of
men and women, the obligations of military service imposed on men
are hard to be fully substituted by women. The decisions on the
contents and scope of military service or those who are to be subject
to be such service must be made based on a high level of policy,
politics and science technology. Thus, even though the duties of
military service are imposed on women, I am not certain that the
conscription system or the personnel management of military would be
immediately changed in favor of men.
Particularly as for the period of military service, even though the
number of troops increases as women also are required to be imposed
the duty of military service, the determination on that period shall be
made ultimately based on the level of the policy and military
technology like the need for maintenance or improvement of combat
efficacy and the demand of skilled troops depending on the changing
situations of national security rather than simply based on the
circumstances of the supply and demand of the armed forces.
Even though the quantitative impact such as the reduction of the
military service period of men occurs due to the imposition of
military service on women, the advantages to men are incidental or
indirect benefits. In other words, I cannot deem those advantages to
be interests protected by law or legal interests.
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3. Consequently, even when the Court declares the Instant Provision
to be unconstitutional, it would not have any direct or material
influence on men like the complainant in the contents or scope of
their military service duties but only remove the benefits, the
exemption from military service duties, which women have received
before. Furthermore, that declaration of unconstitutionality of the
Instant Provision would not be able to grant the same comparative
benefits that women currently enjoys in terms of military service duty
to men such as the complainant.
I, accordingly, do not find that there is a possibility which the basic
right of the complainant, the right to equality, will be infringed by the
Instant Provision. Otherwise, even though I admit that there is that
possibility, it is difficult to find that the declaration of
unconstitutionality of the Instant Provision would bring either a
remedy to such infringement or legal effect in favor of the
complainant or improvement of his legal status. Therefore, the
requirements of self-relatedness or justiciable interest are not satisfied.
C. Sub-conclusion
For the foregoing reasons, the complaint over the Instant Provision
shall be dismissed due to lack of standing.
Justice Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho
Dae-hyun, Kim Hee-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heub,
Mok Young-joon, Song Doo-hwan
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[22-2(B) KCCR 684, 2008Hun-Ba157, 2009Hun-Ba88(Consolidated)
December 28, 2010]

Questions Presented
Whether the Article 47(1) of the Electric Telecommunication Act
(hereinafter as "the Instant Provision"), which criminalizes those who
transmit false communication through electric communication facility
with the intent to harm the public interest, violates the principle of
nulla poena sine lege and the rule of clarity (Unconstitutional)

Summary of Decisions
The Instant Provision is a restrictive legislation on the freedom of
expression with criminal penalties and, therefore, it is subject to the
rule of clarity in a strict level. While the Instant Provision prohibits
the false communication with 'the intent to harm public interest,' the
"public interest" used here is such unclear and abstract that it seems
to be the rewriting of the constitutional provisions which prescribes
minimum conditions to restrict basic rights and the limitation of the
constitutional freedom of speech and the press. Whether a certain
expression violates the public interest drastically varies depending on
individual's value system and ethical standard. This is also true even
when legal professionals interpret the meaning of the public interest.
Further, its meaning cannot be fixed by the legal professionals'
customary work of interpretation of law. Since, under the current
pluralistic and value subjective society, the public interest at issue is
not monolithic when a certain act becomes an issue, the balancing
work of different public interests in order to find an act harmful to
public interest does not always produce clear results. In conclusion,
because the Instant Provision does not notify ordinary citizens of what
purpose of communication, among 'permitted communications,' is
prohibited, it is unconstitutional by violating the rule of clarity applied
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to the freedom of expression and the rule of clarity embedded in the
principle of nulla poena sine lege.
Concurring Opinion of Justice Cho, Dae-Hyen, Justice Kim, Hee-Ok,
Justice Kim Jong-Dae, Justice Song, Doo-Hwan on the Issue of
Violation of the Rule of Clarity with Respect to 'False Communication'
The legislative purpose of the Instant Provision is to regulate
'communication under illegally used other's name'(hereinafter,
'communication with false pretense') Yet, the issue on the meaning of
'false communication' arises as it has recently been applied to the case
involving communication with false information despite the Instant
Provision has not been quoted for many years. Since 'falsity' includes
the falsity in both contents and form, its meaning should be clarified
before it becomes an element of a crime. Yet, the Instant Provision
opens a door to the broad interpretation and the application of a law
because it fails to materialize the legislative purpose in its plain
language and in the legal structure with other related provisions. In
conclusion, the Instant Provision does not satisfy the rule of clarity in
the principle of nulla poena sine lege because of its latent ambiguity
not only in 'intent to harm the public interest' but also in 'false
communication.'
Concurring Opinion of Justice Lee, Kang-Kook, Justice Lee,
Kong-Hyun, Justice Cho, Dae-Hyen, Justice Kim, Jong-Dae, Justice
Song, Doo-Hwan on the Issue of Violation of the Rule against
Excessive Restriction.
We cannot exclude a certain expression from the protection of the
freedom of expression because it contains certain contents. Therefore,
"expression of false communication" remains within the scope of
protection of the freedom of speech and the press under the Article
21 of the Constitution although it could be restricted under the Article
37(2) of the Constitution. Yet, the Instant Provision, by purporting to
regulate false communication with the 'intent to harm public interest,'
violates the rule against excessive restriction because it, due to its
ambiguity, abstract and overbroad nature, ends up regulating the
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expressions which should not be regulated. The Instant Provision will
deter the expression of those who are not sure whether their
expressions violate the law. If people refrain from expressing their
opinion in fear of punishment, then the freedom of expression is
infringed. Therefore, the Instant Provision infringes the freedom of
expression by violating the rule against excessive restriction and thus
is against the Constitution.
Dissenting Opinion
Young-Joon

of

Justice

Lee,

Dong-Heub,

Justice

Mok,

(1) The Instant Provision, by adding "the intent to harm the public
interest" as the specific intent crime, significantly reduces the scope of
elements of acts and, therefore, it does not require such a high level
of clarity as the element of general intent. Legally, 'public interest' is
'the interest of all or the majority of citizens who live in Korea and
the interest of a state composed of those citizens,' while 'intent to
harm' the public interest includes the case where the major intent of
an act is for harming the public interest. Therefore, it is not difficult
to predict the meaning of 'the intent to harm the public interest.' With
respect to 'false communication,' it is impossible that "false
communication" in the Instant Provision excludes 'communication with
false information' because, generally, the concept of 'falsity' includes
both the communication with false contents and the communication
with false pretense and other criminal law regulates the false pretense
separately. Meanwhile, 'false information' is something incompatible
with the truth distinguishable from 'opinion' and 'suggestion.' Therefore,
'false information' in the Instant Provision is clear in its meaning and
not against the rule of clarity in the principle of nulla poena sine
lege.
(2) Although false information is not excluded from the scope of
protection under the freedom of expression, the review of standard
should be the more lenient standard of the rule of the least restrictive
means instead of the strict rule of proportionality because false
information is not civil and political expression about idea and
knowledge. The legislative purpose of the Instant Provision is
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legitimate and the Instant Provision is an appropriate means for the
purpose as it contributes to the development of democracy by
preventing the disturbance of public morality and social ethics and the
disorder of the public order. On the other hand, the stricter restriction
should apply to the communication with palpably false information
because electric telecommunication has the features such as: 1) the
severe ramification from the dissemination of false information, 2)
difficulty to correct false information by communication users in a
swift manner and; 3) the high social expense for lengthy discussion
surrounding false information. Further, the Instant Provision punishes
only when an act of transmission of false information through electric
telecommunication facility is committed with the intent to 'harm the
public interest.' Therefore, the Instant Provision does not violate the
rule of the least restrictive means. Finally, as the restricted basic rights
is the freedom to disseminate palpably false information both from an
objective and a subjective perspective with the intent to harm the
public interest, there is no gross imbalance between the protected
public interest by the Instant Provision and the restricted basic right.
Therefore, the Instant Provision is not against the freedom of
expression by violating the rule against excessive restriction.

--------------------------------------

Parties
Petitioners: 1. Kim, ○ Joo (2008Hun-Ba157),
Represented by Yum, Hyung Kook, Attorney at Law
2. Park, ○ Sung (2009Hun-Ba88)
Represented by Park, Je Sung of Bom Law Firm and
two others
Underlying Case
1. Seoul
Central
District
Court
2008Go-dan3896
Violation of the Electric Telecommunication Act et al
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(2008Hun-Ba157)
2. Seoul Central District Court 2009Go-dan304 Violation
of the Electric Telecommunication Act (2009Hun-Ba88)

Holding
The Article 47(1) of the Electric Telecommunication Act (revised by
Act No. 5291 on December 30, 1996) is found unconstitutional

Reasoning
1. Introduction of the Case and Subject Matter of Review
A. Introduction of the Case
(1) 2008Hun-Ba157
Petitioner Kim, ○ Joo was charged with the violation of "the
Electric Telecommunication Act, Article 47(1)" by allegedly posting
false information that a woman was raped by police during the protest
against the import of the U.S. beef and also posting a photo picture
artificially created by the petitioner on the homepage of the
Progressive New Party (www.newjinbo.org) as well as the cyber Café
of Daum, an internet portal site operated under the name of
"Campaign for Impeachment of President Lee, Myung Bak"
(café.daum.net/antimb). By doing these acts, the petitioner allegedly
transmitted false communication through electric telecommunication
facility on two separate occasions with the intent to harm the public
interest.
During
the
trial
(Seoul
Central
District
Court
2008Godan3896), the petitioner filed the motion to request for the
review of the constitutionality of the provision at issue (Seoul Central
District Court 2008Chogi2420).
After the above district court denied the motion and rendered a
guilty verdict on October 22, 2008, the petitioner filed the instant
constitutional complaint on December 12, 2008.
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(2) 2009Hun-Ba88
On July 30, 2008, Petitioner, Park, ○ Sung posted an article on
'Agora', an online forum for economic issues of the Daum, an internet
portal site under the title 'finally the foreign reserve explodes.' In the
article, the petitioner stated that the currency exchange was halted
because the Korean foreign reserve was drained. Thereby, the
petitioner allegedly posted the article of false information through
electric telecommunication facility for the purpose of harming the
public interest by letting hundreds thousands of people read it and
thus to cause damages on the government's credibility in foreign
currency exchange policy as well as on Korea's economic credit to the
world. Further, petitioner posted another article under the title of 'the
first emergency notice to the government' which again caused damages
on the government's foreign currency exchange policy as well as
Korea's economic credit. In the article, the petitioner allegedly claimed
that the Korean government ordered seven major Korean banks and
other major export companies to halt dollar buying. Over ten thousand
people read this article and, subsequently, the petitioner was charged
for the violation of the Article 47(1) of the Electric
Telecommunication Act. During the trial (Seoul Central District Court
2008 Godan 304), the petitioner filed a motion to request for the
review of constitutionality of the provision at issue (Seoul Central
District Court 2009 Chogi 258).
The above district court denied the motion and rendered not guilty
verdict. Subsequently, the prosecutor filed a notice of appeal (Seoul
Central District Court 2009 No 1203) and the petitioner filed a motion
to request for the review of constitutionality of the provision at issue
again on May 14, 2009.
B. Subject matter of review and relevant provision
The subject matter is whether the Article 47(1) of the Elective
Telecommunication Act (revised by Act No. 5219, Dec. 30, 1996,
hereinafter referred as "Instant Provision") is unconstitutional. The text
of the Instant Provision and relevant Provisions are as follows;
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[Instant Provision]
Electrical Telecommunication Act (revised by Act No. 5219, Dec.
30, 1996)
Article 47(Penalties)
(1) A person who has publicly made a false communication through
the electric telecommunications facilities and equipment with the intent
to harm the public interest shall be punished by imprisonment for not
more than five years or by a fine not exceeding fifty million won.
[Relevant provisions]
Electrical Telecommunication Act (revised by Act No. 5219, Dec.
30, 1996)
Article 1 (Purpose) The purpose of this Act is to contribute to the
enhancement of the public welfare by managing telecommunications
efficiently
and
stimulating
the
development
of
electric
telecommunications
by providing basic matters
on
electric
telecommunications.
Article 2 (Definitions) The definitions of the terms as used in this
Act shall be as follows:
1. The term "electric telecommunications" means transmission or
reception of code, words, sound or image through wired, wireless,
optic, and other electro-magnetic processes;
2. The term "electric telecommunications facilities and equipment"
means machinery, appliances, lines for telecommunications, and other
facilities necessary for telecommunications;
3-8 (intentionally omitted)
Article 47 (Penalties)
(2) A person who has publicly made a false communication through
electric telecommunications facilities and equipment for the purpose of
benefiting himself or the third party or inflicting damages on the third
party shall be punished by imprisonment for not more than three years
or by a fine not exceeding thirty million won.
(3) In case where the false communication under section (2) is of a
telegraphic remittance, it shall be punished by imprisonment for not
more than five years or by a fine not exceeding fifty million won.
(4) When a person engaged in the electric telecommunications
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business commits the act under section (1) or (3), he shall be
punished by imprisonment for not more than ten years or by a fine
not exceeding hundred million won, and in case of committing the act
under section (2), he shall be punished by imprisonment for not more
than five years or by a fine not exceeding fifty million won.
2. Petitioners' Arguments, Reason of the Seoul Central District
Court's Denial the Motions to Request for the Review of
Constitutionality of the Instant Provision and Other Interested
Bodies' Arguments
(Intentionally omitted)
3. Review
A. Legislative history of the Instant Provision
(1) The former Electric Telecommunication Act, Article 89(1), which
was enacted on December 30, 1961, prescribes that "those who
transmits false information through electric telecommunication facility
with the intent to harm the public interest are subject to the maximum
five years of imprisonment or minimum 500,000,000 hwan of fines."
Despite several revisions, this provision has remained intact except its
location (moved to the Article 111(1) by the Act 3091 on December
31, 1997) and the amount of fine (minimum 500,000 won of fine by
the Act 3091 on December 31, 1977 and minimum five million won
of fine by the Act 3421 on April 7, 1981) until the time when the
former Electric Telecommunication Act was divided into the Electric
Telecommunication Act and the Air Electric Telecommunication
Business Act.
(2) The Electric Telecommunication Act enacted on December 30,
1980 prescribes, in the Article 39, the punishment of the acts similar
with that in the Instant Provision. The penalty is maximum five years
of imprisonment or five million won of fine. Later, when the Electric
Telecommunication Act was wholly revised by Act No.4393 on
August 10, 1991, the elements of offenses remained unchanged except
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that the location of the provision was moved to the Article 47(1) and
the amount of fine was raised into 'maximum twenty hundred
thousand won.' The current law was the result of the revision by Act
No.5291 of December 30, 1996 and yet survived any significant
changes except the increase of the fine into 'fifty hundred thousand
won.'
B. Whether the Instant Provision violates the rule of clarity
(1) The freedom of expression, the principle of nulla poena sine
lege and the rule of clarity
(A) The rule of clarity requires a law to be clear. It, as the
revelation of democracy and the rule of law, applies to all the laws
which restrict basic rights. Particularly, it becomes more important to
the laws restricting the freedom of expression. Under the current
democratic society where the freedom of expression is essential for the
realization of the idea of people's democracy, the restriction of the
freedom of expression with unclear norms creates chilling effects
toward constitutionally protected expression and results in losing the
original function of the freedom of expression which was supposed to
provide the forum for various opinions and ideas and to enable
interactive verifications. If what is prohibited is not clear, people
abstain from making expressions because they are not sure whether
their expressions are subject to restriction. Therefore, law regulating
the freedom of expression shall prescribe the concept of expression to
be restricted by the law in a concrete and a clear manner which is
the constitutional requirement (10-1 KCCR 327, 342, 95Hun-Ka16,
April 30, 1998).
(B) On the other hand, the principle of nulla poena sine lege
requires laws to prescribe clearly the criminal offenses and their
penalties so that people may predict punishable offenses and thereafter
decide their acts. If the provisions of a criminal law are ambiguous
and abstract, people do not know what the prohibited acts are and
thus cannot obey the law. Further, the idea of the rule of law, which
purports to protect citizens' freedom and rights by the principle of
nulla poena sine lege, cannot be practiced if the commission of
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criminal offenses is to be decided with judge's arbitrary discretion (8-2
KCCR 785, 792-293, 93Hun-Ba65 December 26, 1996).
(C) The Instant Provision is the law to restrict the freedom of
expression with criminal penalties and thus is subject to the rule of
clarity in a strict level.
(2) Whether the rule of clarity is violated
(A) As the Instant Provision punishes 'those who communicate false
information with the intent to harm the public interest through electric
telecommunication facility,' there arises the issue of what constitutes
the elements of 'the intent to harm the public interest' by being a
specific intent.
(B) The Article 37(2) of the Constitution prescribes the freedoms
and rights of citizens may be restricted by Act only when necessary
for national security, the maintenance of law and order or for public
welfare or right shall be violated. Meanwhile, the Article 21(4) of the
Constitution prescribes that neither speech nor the press shall violate
the honor or rights of other persons nor undermine public morals or
social ethics.
While the Instant Provision prohibits the false communication with
'the intent to harm public interest,' the "public interest" used here is
neither concrete nor clear. Rather it seems to be the repetition of
"national security and the maintenance of order" prescribed in the
Article 37(2) of the Constitution and "public morals and social ethics"
in the Article 21(4) of the Constitution. The Instant Provision, unclear
and abstract, therefore, becomes nothing more than rewriting of the
constitutional provisions which prescribes minimum conditions to
restrict basic rights and the limitation of the constitutional freedom of
speech and the press. We find that it simply fails to elaborate a
concrete standard to constitute the elements of a crime.
Because "the public interest" is such an abstract concept, whether a
certain expression violates the public interest drastically varies
depending on individual's value system and ethical standard. While
there exist certain interests clearly perceived to be the public interests
by ordinary people, there remain certain interests in a gray area where
the constitution of the public interests may be different depending on
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who judges it. It is true even in case where legal professionals judge
it. Therefore, we do not think the meaning of the public interest can
be fixed by the legal professionals' customary work of interpretation of
law.
Furthermore, in the current pluralistic and value subjective society,
the public interest at issue is not monolithic when a certain act
becomes an issue. The act at issue may be beneficial to one public
interest while being harmful to the other public interests. Therefore,
we have to measure different public interests in order to find an act
harmful to public interest. Yet, this work does not always lead to a
clear cut result.
After all, we find the Instant Provision does not notify ordinary
citizens of what purpose of communication, among 'permitted
communications,' is prohibited. Although the vague prediction is not
impossible, it, even if possible, still yields to ample subjectivity.
(C) It is true that the abstract concept may be needed for legislative
work and the use of the concept, "the public interest" cannot be
always impermissible. Such a concept may be permitted depending on
legislative goal, legal relation and the nature of act at issue and other
related legal norms. Yet, we find the Instant Provision does not satisfy
the rule of clarity applied to the freedom of expression and the rule
of clarity embedded in the principle of nulla poena sine lege because
it restricts and punishes expression based on undetermined concept of
"public interest" as the element of a crime even if we see the
potential harm inherent in 'false communication' and the legislative
goal of the Electric Telecommunication Act to promote efficient
management and development of electric telecommunication.
(D) Therefore, the Instant Provision is against the Constitution by
violating the rule of clarity.
4. Conclusion
The Instant Provision is unconstitutional.
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5. Concurring Opinion of Justice Cho, Dae-Hyen, Justice Kim,
Hee-Ok, Justice Kim Jong-Dae, Justice Song, Doo-Hwan on the
Issue of Violation of the Rule of Clarity with Respect to 'False
Communication'.
We not only find that 'intent to harm the public interest' violates the
rule of clarity in the principle of nulla poena sine lege but also find
that 'false communication' does as well.
A. Legislative purpose of the Instant Provision
The legislative purpose of the Instant Provision is to regulate
'communication under illegally used other's name'(hereinafter,
'communication with false pretense') not to punish 'dissemination of
false information through communication facility.'
As discussed in the majority opinion, the almost same provision
with the Instant Provision has remained intact since the Electric
Telecommunication Act was enacted on December 30, 1961. When
this kind of provision was enacted, the communication facility was
nothing more than telephone and telegram. Thus, there was no need to
regulate the dissemination of false information by telephone and
telegram.
Further, the legislative purpose of the former Electric
Telecommunication Act was 'to promote public welfare by warranting
the equal use of the electric telecommunication facility and the
reasonable assignment of maintenance work.' The legislative purpose of
the former Electric Telecommunication Act (the one before revised by
Act No.9708 on May 22, 2009) was 'to promote public welfare by
efficiently maintaining electric telecommunication and facilitating
development with the basic rule on electric telecommunication.' It was
further for the promotion of electric telecommunication technology
(chapter 2); electric telecommunication facility (chapter 3); maintenance
of electric telecommunication device (chapter 4); and the management
of communication failure (chapter 5(2)). The law regulated the
technological issues such as the standard, maintenance and management
of communication facilities. Therefore, it is clear that the legislative
purpose of the Instant Provision was to regulate 'communication with
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false pretense.' Further, it is the deviation from legislative purpose and
the systematic interpretation of law to interpret the Instant Provision as
the regulation of substantive 'contents' of a communication.
It should be noted that, in criminal law, the punishment of falsity in
writing is limited to few exceptional cases such as writing false
medical report and false government document. Therefore, it is not
compatible with the legal structure to punish, in addition to 'false
pretense,' 'false information' based on the reason that the false
communication is through electric telecommunication device.
B. Whether the Instant Provision violates the rule of clarity
Since it was enacted forty years ago, the Instant Provision has
hardly been quoted. Yet, the issue on the meaning of 'false
communication' arises as it is recently quoted in many cases.
'Falsity' means 'not right' or 'not true.' Since it may imply the falsity
in both contents and form, its meaning should be clarified before it
becomes an element of a crime. For example, the act of defamation is
defaming someone by 'indicating false information' not defaming
someone with 'falsity.' Likewise, in the crime involving document,
'falsity' is raised to designate the falsity in contents while 'forgery' to
designate falsity in form and name. These distinctions are set to
satisfy the rule of clarity.
Yet, the Instant Provision opens a door to the broad interpretation
and the application of a law because it fails to materialize the
legislative purpose in its plain language and in the legal structure with
other related provisions.
Such ambiguity may be cured by case laws accumulated by court's
organized and reasonable interpretation of law from the perspective of
historical background. Yet, even if so, this Instant Provision inherently
casts the danger of wrong interpretation far from normal and
predictable interpretation because, it, having not been quoted for such
a long time, is vulnerable to an irrational interpretation, which in turn,
becomes the standard of interpretation. This inherent problem primarily
owes to the abstract nature of the word, "false communication."
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In conclusion, we find the Instant Provision not compliant with the
rule of clarity in the principle of nulla poena sine lege because its
latent ambiguity, without accumulated precedents, creates confusion to
citizens in terms of what is prohibited and also opens the door to
court's arbitrary interpretation.
6. Concurring Opinion of Justice Lee, Kang-Kook, Justice Lee,
Kong-Hyun, Justice Cho, Dae-Hyen, Justice Kim, Jong-Dae,
Justice Song, Doo-Hwan on the Issue of Violation of the Rule
against Excessive Restriction.
We find that the Instant Provision unconstitutional due to its
ambiguity as well as excessive restriction by infringing upon the
freedom of expression.
A. The expression of 'false information' and the scope of protection
in the freedom of expression
(1) The Instant Provision punishes one who makes false
communication through electric telecommunication facility with the
intent to harm the public interest. Here, the issue arises on whether
'the expression of false information' is protected under the freedom of
expression since the petitioners were accused based on the court's
interpretation of "false communication" to be "communication with
false information."
(2) 'False information' is not always a clear concept. In one's
expression, it is highly difficult to distinguish 'opinion' from 'fact.' It
is also difficult to distinguish 'truth' and 'lies.' In some cases, what is
perceived as a lie at the present moment may become truth in the
future. As such, it brings many difficult tasks to discern 'expression of
false information.'
Furthermore, even if we find an expression makes a clear case of
falsity, we cannot definitely conclude that such an expression always
infringes upon others' pride, rights and public ethics deterring the
promotion of citizens' rights.
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Among various expressions of false information, some may be the
expressions causing gross harm without cure. Yet, there still remains
an issue whether such expressions remain out of the scope of
protection under the constitutional freedom of expression and the press
and becomes subject to state's intervention. This issue cannot be
resolved without weighing the freedom of expression as constitutional
basic rights. Although the Article 21(4) of the Constitution proclaims
that 'neither speech nor the press shall violate the honor or rights of
other persons nor undermine public morals or social ethics,' it
enumerates the condition of the restriction of the freedom of speech
and the press as well as emphasizes the duty and responsibility in the
freedom of speech and the press. However, it should not be construed
such that it sets the scope of protection in constitutional freedom of
expression (21-1(B) KCCR 545, 559-560, 2006Hun-Ba109 May 28,
2009).
In other words, we cannot exclude a certain expression from the
protection of the freedom of expression because it contains certain
contents and the 'expression of false information' is against the social
ethics to some extent. Rather, we find that even the 'expression of
false information' belongs to the scope of protection under the freedom
of speech and the press as set in the Article 21 of the Constitution
and yet it may be restricted for the purpose of national security,
public order and public welfare as prescribed in the Article 37(2) of
the Constitution.
(3) In conclusion, "false communication" of the Instant Provision
remains within the scope of protection of the freedom of speech and
the press under the Article 21 of the Constitution and therefore should
be governed by the constitutional limitation as a restrictive legislation
on the expression of the freedom.
B. Whether the rule against excessive restriction is violated
(1) If the freedom of expression is regulated by an unclear norm, it
will be infringed by the excessive restriction which ends up regulating
even constitutionally protected expressions. If then, it will violate the
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rule against excessive restriction. Likewise, if the contents of
expression are extensively regulated based on the suspicion of
harmfulness, it will result in violating the freedom of expression (14-1
KCCR 616, 628-630, 99Hun-Ma480, June 27, 2002).
The Instant Provision, by purporting to regulate false communication
with the 'intent to harm public interest,' violates the rule against
excessive restriction because it, due to its ambiguous, abstract and
overbroad nature, ends up regulating the expressions which should not
be regulated.
(2) Once people receive false communication, they are able to
suspect the truthfulness of the matter and to verity it. Further, they
are able to collect information in various channels and simultaneously
raise objections to specific information. We do not believe that above
mentioned possibilities will not be feasible due to the special nature
of 'communication,' that is, anonymity and indiscriminative
dissemination. Further, we do not believe that expression of false
information will obstruct citizens to acquire right information; will
encourage crimes; and will cause social disturbance.
Meanwhile, if there arises a debate resulting from the expression of
false information, it will draw the public's attention to the specific
information and facilitate participation. Therefore, the false information
does not necessarily harm public interest and the development of
democracy. Even if one expresses the false information with the intent
to harm the public, one's act does not necessarily create social harm if
the expressed contents are such a personal matter that it does not
influence the public interest or if the matter of truthfulness of the
information is not the public's interest.
As such, we suspect the necessity of state's interference when the
state prohibits and punishes false communication in a monatomic and
guardianship manner with such an ambiguous and subjective element
as 'intent to harm public interest' even if false communication does
not result in societal harm per se. A certain expression, the worthiness
of information, the harmfulness of the information should be measured
by competitive mechanism of individual's idea, opinion and the civil
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society's self-corrective function not by a state (10-1 KCCR 327,
339-340, 95Hun-Ka16, April 30, 1998; 14-1 KCCR 616, 631-632,
99Hun-Ma480, June 27, 2002). Further, we do not find any legislation
in the world which penalizes the dissemination of false information
itself.
(3) If false communication poses obviously substantial danger to
legal interest, the regulative legislation should clearly enumerate the
danger in details. If an act's danger to legal interest is not clear on its
face, then the law should preclude the causation leading to the
infringement.
(4) We do not find that the Instant Provision restricts a small
amount of private interest compared to purported public interest. It is
because the Instant Provision discourages people to give up their
expressions with the anticipation that they may be subject to criminal
penalty as they are not sure whether their expressions will violate the
law. It will deter the expression of those who are not sure their
expressions violate the law when they seek the truth against the
established fact and perspective. If people refrain from expressing their
opinion in fear of punishment, then the freedom of expression is
infringed.
(5) In conclusion, the Instant Provision infringes the freedom of
expression by violating the rule against excessive restriction and
therefore is against the Constitution.
7. Dissenting Opinion of Justice Lee, Dong-Heub, Justice Mok,
Young-Joon
We find the Instant Provision neither violates the rule of clarity nor
the rule against excessive restriction. Thus, we do not find the Instant
Provision infringes the freedom of expression.
A. Whether the Instant Provision violates the rule of clarity
(1) The rule of clarity in the principle of nulla poena sine lege
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Under the principle of nulla poena sine lege, people should
anticipate what act is regulated by law and what the punishment is so
that they are able to decide to act. Unless law is not clear, people
may not anticipate whether their acts are permitted. If then, human
rights are not warranted. Such principle of clarity is even more
seriously required in law regulating penalties.
Even if the elements of penalty provisions is required to be clear, it
does not simply meant that lawmakers should elaborate all the
elements. Although the elements of penalty provisions are rather
overbroad by calling for court's possible supplementary interpretation,
the law is not necessarily against constitution principle of clarity in
penalty provisions for that reason only. As far as a law sufficiently
explains to ordinary person with common legal sentiment about who
are regulated by the law and what kind of acts are prohibited in
details, it does not violate the principle of nulla poena sine lege.
Otherwise, the elements of penalty provisions will be too concrete and
standardized to meet ever changing various social relations. This has
been this Court's precedent as well (10-2 KCCR 159, 96Hun-Ba35,
July 16, 1998; 13-1 KCCR 1233, 99 Hun-Ba 31, June 28, 2001).
Therefore, it is unavoidable that a penalty provision includes a
certain amount of general and common languages. The issue of the
rule of clarity should be decided by finding whether a law may be
reasonably interpreted in relation with its legislative purpose and other
provision in the law (8-2 KCCR 785, 796, 93Hun-Ba65, December 26,
1996; 15-1 KCCR 351, 356-358, 2002Hun-Ka8, April 24, 2003).
(2) The Instant Provision
(A) As the Instant Provision penalizes "one who does false
communication through electric telecommunication facility with the
intent to harm public interest," we have to review "intent to harm
public interest" as an element of a specific intent crime.
1) The Instant Provision regulates the specific intent crime. In
addition to the general intent, it requires additional "intent to harm
public interest." Here, we have to review whether the rule of clarity
- 266 -

in the principle of nulla poena sine lege is strictly upheld on the
issue of the requirement of 'intent.'
Once the causation is found evident, the element of specific intent
reduces the scope of elements and thus becomes distinguishable from
the general intent. In this case, the Instant Provision is applicable to
extensive areas of acts although the meaning of 'false communication"
is clear as discussed in the following (B) section. However, once the
element of "intent to harm public interest" as a specific intent is
added, the applicable areas of acts are drastically reduced.
Given this, we do not believe that the element of specific intent in
the Instant Provision does not require such high level of clarity as the
element of general intent.
Additionally, we do not agree with the majority opinion when they
propose that the element of specific intent should be reviewed under
the same standard with the element of general intent. Here, they fail
to consider whether the element of specific intent restricts the scope
of punishable acts or whether it constitutes the aggravation of a crime.
2) Theoretically, 'public interest' is defined in various ways
including: 1) the quantitative sum of individual's interest; 2) common
interest of members of a political community; or 3) reflection of the
highest moral principle and value system. Yet, legally, 'public interest'
is something different from individual's interest because it represents
'the interest of all or the majority of citizens who live in Korea and
the interest of a state composed of those citizens.' This kind of public
interest excludes 'the interest of a specific social group and its
members.' In many law, this concept of public interest has been
manifested. It is often found in state's action against individual's
interest such as the object of administrative support and protection;
and the basis of restriction of a certain act (for example, public health
act, article 9(2)).
3) On the other hand, 'intent to harm' the public interest is not
limited to the case where intent is only for harming the public interest
only. It also includes case where the major intent of an act is for
harming the public interest. We believe this should be the reasonable
interpretation reflecting the legislative intent to reduce the scope of an
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element of the crime. We believe that lawmakers did not attempt to
regulate even slightly false communication which might harm the
public interest in a large sense. Rather, they must have attempted to
regulate the false communication which intends to harm our society's
essential public interest.
Further, the presence of such intent should be judged by considering
the person's social status, human relation, motive, the manner of the
act, the contents of the act, the victim's character and the social
circumstances during the commission of act. This issue, after all, falls
into the common practice of courts in applying and interpreting a law.
4) For these reasons, we cannot find that ordinary citizens with
common sense and legal sentiment have difficulty to predict the
meaning of 'the intent to harm the public interest' because the abstract
nature inherent in 'the public interest' may be supplemented by judge's
common practice of interpretation of law under the circumstances
where the concept of 'public interest' is found in our legislations on
numerous occasions.
(B) Next, we review "false communication"
1) Generally, "falsity" means something not true or a lie while
"false communication" includes both the communication with false
contents and the communication with false pretense.
The majority of Japanese scholars also agree with this interpretation
as
they
have
the
similar
provision
with
our
Electric
Telecommunication Act, Article 47(2). The Japanese Transmission Act,
Article 106(1) prescribes that anybody who transmits false
communication through radio communication facility or communication
facilities defined in the Article 10(1)(1) with intent to benefit oneself
or others or to harm others will be punished with the maximum three
years of incarceration or maximum 500,000 yen of fine.
2) 'Falsity' is common language in criminal penalty provisions. It is
found in the False Security Act, Article 216; the False Governmental
Document Act, Article 233; and the False Medical Document Act,
Article 227.
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It is a generally accepted theory that 'falsity' implies 'false contents'
only. However, it should be noted that the reason is because criminal
law regulates the false pretense with the concept of 'forgery' and
'fraud' separately not because the concept of 'falsity' automatically
excludes the concept of false pretense.
Under this review, we believe that "false communication" in the
Instant Provision cannot exclude 'communication with false information'
and further, in practice, the Instant Provision generally applies to
'communication with false information.' Also, in the Korean academic
circle, the debate surrounding the Instant Provision is premised by the
proposition that 'false communication' includes 'communication with
false information.'
3) Three Justices' opinion on the violation of the rule of clarity is
based on the assumption that the Instant Provision is originally
intended to regulate 'the communication with false pretense.' Such an
assumption seriously limits the meaning of legal provision and
therefore should be supported by clear legislative purpose and
systematic interpretation of the law. Yet, absent historical documents
on concrete legislative purpose on the Instant Provision, we show no
basis to support such an assumption especially when we find that the
former Electric Telecommunication Act's regulation of contents of
communication is not against the legislative goal and legal structures
by considering the special nature of powerful and quick dissemination
through 'electric telecommunication facility.' Therefore, we disagree
with three Justices' argument that the Instant Provision has lost its true
meaning by different interpretation and application deviated from its
original legislative purpose.
4) 'False information' is something incompatible with the truth and
its truthfulness can be verified in an objective manner. Therefore it
should be distinguishable from 'opinion' and 'suggestion.' Although, in
reality, it is not easy to determine whether an expression is the
expression of fact or that of abstract decision, the "indication of false
information" in criminal law context can be judged by considering the
common meaning and the use of the language; probability of
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provability; and the linguistic and social context where the language
was used (Supreme Court, 97 Do 4757, March 24, 1998). When the
main idea of false information complies with objective truth, the
information may not be found false information even if other minor
details of the information are different from the truth and even if
there are some exaggeration (The Supreme Court, February 25, 2000,
Sungo 99 Do 757).
5) Upon systematic and supplementary interpretation of the Instant
Provision, we find the Instant Provision is not a latently ambiguous
concept which makes it difficult for ordinary people with reasonable
sense and common legal sentiments to know what is prohibited and
thus leaves a door to arbitrary interpretation and enforcement of law.
Instead, "false communication" in the Instant Provision is about
something of which truthfulness can be verified. Thereby, it includes
something of false contents and of false pretense.
(3) Short-conclusion
Therefore, the Instant Provision is not against the rule of clarity in
the principle of nulla poena sine lege.
B. Whether the Instant Provision infringes the freedom of expression
by violating the rule against excessive restriction
(1) Standard of review
The Article 21(4) of the Constitution, as prescribed that "speech and
the press shall not infringe upon others' pride, rights, public moral and
social ethics,' sets the constitutional limitation of the freedom of
speech and the press which is protected in the Article 21(1) of the
Constitution (21-1(B) KCCR 545, 571, 2006Hun-Ba109, May 28,
2009, Concurring Opinion).
Some may argue that even false information should be protected
under the freedom of expression because it does not necessarily
infringe upon other pride, rights, public moral and social ethics. We
disagree. Theoretically, false information is not civil and political
expression about idea and knowledge and, therefore, it does not have
important effects toward the development of democracy and people's
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self revelation. Instead, it imposes the high probability of harming the
public order. Therefore, in order to review the restriction of the
expression of false information, we need to apply a lenient standard of
the rule of the least restrictive means to find if the legislation is
within the necessary scope to achieve the legislative purpose instead
of the strict principle of proportionality.
(2) The legitimacy of the legislative purpose and appropriateness of
means
The Instant Provision is intended to punish those who transmit false
information with the intent to harm the public interest. Given that, we
find the legislative purpose of the Instant Provision is legitimate as it
contributes to the development of democracy by preventing the
disturbance of public morality and social ethics and the disorder of
the public order.
The means are also appropriate as it prevents false communication
to harm the public interest to achieve the legislative purpose especially
because: 1) the expression of false information contrary to objective
truth hinders receivers to build thoughtful opinions and; 2) the
transmission through electric telecommunication facilities is too quick
and powerful to reverse the damages.
(3) Rule of the least restrictive means
(A) The issue of whether state should regulate and penalize a
certain act for its illegality and criminality depends on time and place
under human relation and societal relation. After all, this issue will be
resolved under the historical context of a society and the member's
consciousness. Basically, it belongs to legislative freedom because it is
the task bestowed to lawmakers (See 13-2 KCCR 480, 486, 2000
Hun-Ba 60, October 25, 2001). Therefore, now we have to review
whether the Instant Provision to restrict the freedom of expression
resides within the necessary scope to achieve legislative purpose stated
above.
(B) It would be ideal that, as five Justices expressed, citizens'
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mature consciousness and constructive discussion should detect the
falsity when there is an issue of false communication. However, in the
modern world, it is practically impossible to verify the original source
of information because the speed and coverage of transmission are
amazingly fast and large owing to the developed technology.
Furthermore, variability and complexity of information makes it
practically difficult to detect the falsity by discussion through
communication and, even if possible, it takes enormous amounts of
time which creates serious social chaos and irreversible public
damages.
The electric telecommunication show several features such as: 1) the
severe ramification from the dissemination of false information, 2)
difficulty to correct false information by communication users in a
swift manner and; 3) the high social expense for lengthy discussion
surrounding false information. Give these features, we believe that, to
a certain degree, a stricter restriction should apply to the palpably
false information.
(C) The Instant Provision does not prohibit and punish all false
information through electric telecommunication facilities. Instead, it
limits its applicability within the element of specific intent to harm the
public interest. In other words, the Instant Provision punishes only
when an act of transmission of false information through electric
telecommunication facility is committed with the intent to 'harm the
public interest' (based on this reason, the petitioner Park, ○ Sung was
found not guilty after Seoul Central District Court found there was no
specific intent to harm the public interest).
The fact that we find no legislation and case law in other countries
cannot be the rationale to review the constitutionality of the Instant
Provision. Contrarily, the Constitutional Court of Germany found that
the act to deliver 'confirmed false information' intentionally is not
within the scope of protection under the 'expression of opinion and
the freedom of delivery' in the Article 5(1) of the German Basic Law.
(D) As the 'Act on the Promotion of Electric Telecommunication
and Data Protection' penalizes anyone who 'defames others by
disseminating untrue facts through electric telecommunication facility
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with the intent to defame others' (Article 70(2)), this provision is in
the same line with the Instant Provision except that the protected legal
interest is 'individual's fame and human right' and the specific intent is
'the intent to defame others'.
(E) Therefore, the Instant Provision does not violate the rule of the
least restrictive means.
(4) Balance of interest
As discussed above, the restricted basic rights is the freedom to
disseminate palpably false information both from an objective and a
subjective perspective with the intent to harm the public interest while
the public interest to be achieved by the Instant Provision is highly
important. Since there is no gross imbalance between the protected
public interest by the Instant Provision and the restricted basic right,
we find that the Instant Provision does not violate the balance of
interest.
(5) Short-conclusion
We do not find that the Instant Provision is against the freedom of
expression by violating the rule against excessive restriction.
C. Whether the Instant Provision violates the right to equality
Petitioners argue that the Instant Provision discriminates the false
communication through electric telecommunication facility from that
through written publication and therefore violate the petitioners' right
to equality.
We
disagree.
The
false
communication
through
electric
telecommunication facility should be differentiated from written
publication because it is easily accessible by anybody regardless of
recipient's' age, sex and social characters with more rapid speed and
powerful influence.
D. Short-conclusion
The Instant Provision is not against the Constitution because it
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neither violates the rule of clarity nor infringes petitioners' freedom of
expression by violating the rule against excessive restriction.
Justice Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho
Dae-hyen, Kim Hee-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heub,
Mok Young-joon, Song Doo-hwan
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II. Summaries of Opinions
1. Violation of Duty to Report under the Former Occupational
Safety and Health Act
[22-1(A) KCCR 1, 2008Hun-Ka6, February 25, 2010]

In this case, the Constitutional Court held the part of Article 10
Section 1 in Article 69 Item 1 of the former Occupational Safety and
Health Act (hereinafter, the "Instant Provision") which imposes
punishment against failure to make a report on occurrence of industrial
accidents etc. unconstitutional on the ground that it violates the rule of
clarity under the principle of nulla poena sine lege and the rule
against blanket delegation.

Background of the Case
Complainants in this case are the CEO of Enet Information
Technology Inc. who is in charge of safety and health management
for the company's employees and Enet Information Technology Inc., a
juristic person established for the purpose of conducting information
and communications construction business. The complainants were
indicted for neglecting to report properly to the head of local labor
agency the serious industrial accident of death of the aforementioned
company's employee caused by failure to provide measures for
preventing safety hazards during internet cable installation.
While reviewing the above case of 2006KoJung3366, Seoul Eastern
District Court sua sponte requested constitutional review of the Instant
Provision to the Constitutional Court on March 4, 2008, under the
finding that the Instant Provision is against the principle of nulla
poena sine lege and the rule against blanket delegation, thereby
violating the Constitution.

Provisions at Issue
Former Occupational Safety and Health
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Act (revised by Act
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No.5248 on December 31, 1996 but before revised by Act No. 9434
on February 6, 2009)
Article 69 (Penal Provision) Any person who falls under the
following subparagraphs shall be punished by a fine not exceeding 10
million won:
1. A person who fails to make a report as prescribed in Article 10
or makes a false report
Article 10 (Duty to make Report) ① the business owner shall report
to the Ministry of Labor the matters necessary for enforcing this Act
or any order issued under this Act, as prescribed by Ordinance of the
Ministry of Labor.

Summary of the Decision
In an unanimous opinion, the Constitutional Court declared that the
part of Article 10 Section 1 in Article 69 Item 1 of the former
Occupational Safety and Health Act, which imposes punishment on
those who fail to report on occurrences of industrial accidents etc.,
runs afoul of the Constitution, violating the rule of clarity under the
principle of nulla poena sine lege and the rule against blanket
delegation. The summary of the grounds is as follows:
1. Whether the rule of clarity under the principle of nulla poena
sine lege is violated
The Instant Provision imposes punishment of a fine not exceeding
10 million won against a business owner who fails to report "the
matters necessary for enforcing this Act or any order issued under this
Act, as prescribed by Ordinance of the Ministry of Labor" or makes a
false report on the same matter.
First, the scope of "order" stipulated in the Instant Provision is too
broad and unclear. The meaning of "order" in the Instant Provision
cannot be clearly defined even by legal experts. Moreover, as the
specific details of "the matters" necessary for enforcing "order issued
under this Act" are not clearly defined in any Act, it is hard to
predict the contents or types of the matters.
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It can be said that a 'business owner' who is obligated to abide by
the Instant Provision would be in a better position to understand what
should be reported under the Instant Provision than ordinary people.
But, we reviewed in the past, given the fact that the Instant Provision
does not provide any specific details regarding occurrence of industrial
accidents and working environment in workplaces "necessary for
enforcing order," the scope of the "matters" cannot be regarded as
clear enough to be understood even by business owners.
Therefore, the Instant Provision, while stipulating elements of
criminal punishment, does not provide a clear meaning of "the matters
necessary for enforcing this Act or any order issued under this Act,"
thereby making it hard for those who are obligated to abide by the
Instant Provision to predict the contents of the "matters" and determine
their conduct. For this reasons, the Instant Provision violates the rule
of clarity required by the principle of nulla poena sine lege.
2. Whether the rule against blanket delegation is violated
In determining the elements of the activities subject to criminal
punishment, the Instant Provision simply states that failure to report or
making a false report on "the matters necessary for enforcing this Act
or any order issued under this Act, as prescribed by Ordinance of the
Ministry of Labor," will be punished by a fine not exceeding 10
million won. And regarding "the matters necessary for enforcing this
Act or any order issued under this Act," Article 10 Section 2 of the
Act simply states that "the form and time of the report and other
necessary matters pursuant to Section 1 shall be determined by
Ordinance of the Ministry of Labor," thereby delegating all the
specific details of the elements constituting the penal provision to a
lower rule, Ordinance of the Ministry of Labor.
As a result, not only is the Instant Provision itself far short of
becoming a guideline with which people who are obligated to abide
by the Instant Provision can predict the scope of activities to be
punished, but also is the systemic and comprehensive review of the all
related provisions as a whole insufficient to give clear prediction on
what to be punished. Further, neither any urgent necessity to delegate
specific details of the matters in the Instant Provision to Ordinance of
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the Ministry of Labor nor any inevitable reason that makes it
impossible to stipulate the details in the Act is found.
Therefore, the Instant Provision goes against Article 75 of the
Constitution, in violation of the rule against blanket delegation, as it
delegates all the substances of 'the matters to be reported,' which are
the basic elements that constitute the penal provision, to Ordinance of
the Ministry of Labor, even without providing broad outlines.
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2. Capital Punishment
[22-1(A) KCCR 36, 2008Hun-Ka23, February 25, 2010]

In this case, the Constitutional Court held that the provisions of
Criminal Act and related Act that stipulate death penalty or life
sentence are constitutional.

Background of the Case
Movant of underlying case was sentenced to death penalty by the
court of first instance for murdering four people including three
women sexually abused by himself, and then appealed to Gwangju
High Court. Gwangju High Court requested the constitutional review
of Article 41 Item 1 of Criminal Act prescribing death penalty as a
type of punishment and other relate statutory provisions (when these
provisions and aforementioned Item are combined, hereinafter 'Instant
Provisions') stipulating death penalty as a statutory sentence, granting
the aforementioned movant's motion to request to the constitutional
review on the Instant Provisions.

Provisions at Issue
The contested provisions are Criminal Act (enacted on Sep. 18.
1953 by Act No.293), Article 41 Item1, each part of 'life
imprisonment' of Article 41 Item2 and Article 42, the part of 'life
imprisonment' of Article 72 Section1, the part stating "shall be
punished by death, or imprisonment for life" of Article 250 Section1,
and Former Act on the Punishment of Sexual Crimes and Protection
of Victims Thereof (revised on August 22, 1997 by Act No. 5343,
before revised on June 13, 2008 by Act No. 9110), the part stating
"shall be punished by death, or imprisonment for life" of Article 10
Section1. The text of these provisions are as follows;
Criminal Act (enacted on Sep. 18. 1953 by Act No.293)
Article 41(Kinds of Punishment)
1. Death penalty;
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2. Imprisonment;
Article 42(Term of Penal Servitude and Imprisonment without Prison
Labor)
Imprisonment or imprisonment without prison labor shall be either
for life or for a limited term, and the limited term shall be from one
month to fifteen years. Provided, that it may be extended twenty-five
years in case of the aggravation of punishment.
Article 72(Requisites for Parole)
(1) A person under execution of imprisonment or imprisonment
without prison labor who has behaved himself well and has shown
sincere repentance may be provisionally released by an act of the
administrative authorities when ten years of a life sentence or
one-third of a limited term of punishment has been served.
Article 250(Murder, Killing Ascendant)
(1) A person who kills another shall be punished by death, or
imprisonment for life or for not less than five years.
Former Act on the Punishment of Sexual Crimes and Protection of
Victims Thereof (revised on August 22, 1997 by Act No. 5343,
before revised on June 13, 2008 by Act No. 9110, hereinafter
"SCPVA")
Article 10(Murder, by Rape)
(1) If a person who has committed the crime as prescribed in
Article 5 through8, 8-2 and 12 (limited to attempted crimes listed in
Article 5 through 8 and 8-2) or Articles 297 through 300 of the
Criminal Act, kills a person, he shall be punished by death or
imprisonment for life.

Summary of the Decision
In a 5(constitutional): 3(unconstitutional): 1(partially unconstitutional)
decision, the Constitutional Court held the Instant Provisions
constitutional.
1. Court Opinion of Five Justices
A. Article

110

Section

4

of

the
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Constitution

that

prohibits

single-trial system even in the declaration of a military trial. This
Article 110 Section 4 that is based upon a premise that a death
sentence as a criminal punishment can be enacted by the legislature
and imposed by the court. In this regard, it can be acknowledged that
the Constitution seems to indirectly allow capital punishment in its
interpretation.
B. The Constitution does not textually recognize absolute basic
rights and Article 37 Section 2 of the Constitution prescribes that all
of the people's freedom and rights may be restricted only when
necessary for national security, the maintenance of law and order or
the public welfare. Therefore, even a person's life in an ideal sense is
deemed to have an absolute value, legal assessment on a person's life
can be permissible and the right to life may be subject to the general
statutory reservation in accordance with Article 37 Section 2 of the
Constitution.
(1) Capital punishment is aimed to prevent further crimes by making
a psychological warning to the people, to realize a justice through a
fair retribution against the perpetrator committing heinous crime, and
to protect society through permanent blocking recidivism of a
perpetrator. These legislative purposes are legitimate and death penalty,
the heaviest punishment, is an appropriate means to achieve such
purposes.
(2) Capital punishment is not in violation of the principle of least
restrictive means. Capital punishment deprives the offender of his or
her legal interest more than any other penalty such as life
imprisonment or life sentence without parole. Therefore, death penalty
can be regarded as a punishment having the strongest efficacy of
deterrence on crimes, considering people's instinct for survival and fear
of death. In the case of the most atrocious crime, just imposing life
sentence is not proportionate to the responsibility of such offender.
Likely, imposing such life sentence may not accord with the sense of
justice of the victim's family or the public. In this regard, it cannot
be ascertained that there, rather than death sentence, exists any other
penalty which has the same efficacy in its accomplishing such
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legislative purpose as capital punishment has.
On the other hand, courts' wrong decision on death sentence should
not be considered to be a problem inherent in capital punishment
itself, but only one of the possible problems which can come out of
the process of adjudication and be alleviated through the judicial tier
system or appealing process. Accordingly, the possibility of courts'
misjudgment in capital punishment cases should not be the basis on
the contention that imposing of death penalty itself is totally
impermissible under the Constitution.
(3) Capital punishment, also, is not in violation of the principle of
balancing between legal interests concerned. The important public
interests in protecting innocent ordinary people's lives through
preventing crimes, accomplishing social justice, and maintaining social
security are to be valued not less than the perpetrator's individual
interest in preserving life. The sentence of death in its practice has
been limitedly imposed only for the most serious crimes such as
vicious killings of many people so that such sentence of death could
not be excessive compared to the cruelty of crime.
C. Article 10 of the Constitution, a provision on human dignity and
value, is not to be automatically violated only because a criminal
penalty is to take a penetrator's life, taking into account that capital
punishment is implicitly recognized by the Constitution and is not
considered to be beyond the constitutional restraint set out in Article
37 Section 2 of the Constitution in restricting right to life. Further,
death penalty is sentenced to the offender who ignored warning posed
by a criminal penalty and committed a cruel and heinous crime, in a
way that reflects the gravity of illegality of the crime and the
offender's proper responsibility, and the result of such offender's
committing of heinous crime according to his or her own decision. It
can not be acknowledged that a sentence of death infringes offender's
human dignity and value by treating the offender as only an
instrument for social security of public interest. Meanwhile, it can not
be found that capital punishment is unconstitutional by infringing the
human dignity and worth of a judge or a prison officer just because
judges or prison officers can feel guilty when they impose or execute
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such penalty respectively.
D. Enacting of 'absolute life sentence', life sentence without parole,
may raise another debate on its unconstitutionality and that the
purposes of 'absolute life sentence' such as permanent isolation of the
offender from society and those of 'nonabsolute life sentence', life
sentence with mitigating or parole, can be attained from operating of
parole system under the current criminal acts. In this regard, it is
difficult to conclude that the current criminal acts not having 'absolute
life sentence' fails to be legitimate and proportionate to be valid and
is in violation of the principle of equality prescribed by Article 11 of
the Constitution or the principle of proportionate responsibility which
requires penalties to be correspondent to the nature of crime.
E. Murder crime, defined by Article 250 Section 1 of the Criminal
Act, is a typical criminal act of denying human life and can include
heinous and atrocious killing of person as an offence against humanity
in terms of its nature or the severity of its consequence. Therefore,
statutes, setting out death penalty or life imprisonment as well as
imprisonment for more than 5 years for such crime should be
regarded a means to protect a person's life or people's lives, are not
violating the principle of proportionality or the principle of equality.
F. SCPVA, Article 10 Section 1 prescribes the elements of
consolidated crime of murder and sexual assault and sets out the death
penalty or life sentence for such consolidated crime. Article 10 Section
1 mentioned above can be found a necessary means to protect a
person's life or the people's lives and their freedom of self
determination in matters of sexuality. Such Article 10 in its removing
imprisonment for more than 5 years from the sentence options for
murder crime can not be found violating the principle of
proportionality or the principle of equality.
2. Concurring Opinions of Three Justices
A. Concurring Opinion of Justice Lee, Kang-kook
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Although, death penalty is a type of criminal sanctions recognized
by the Constitution itself, its scope of application must be considerably
limited or reduced since it conflicts with the right to life which is
highly respected in our society. Therefore, it is appropriate to interpret
that a sentence of death should be imposed in inevitable circumstances
considering justice and equity and follow the principle of
proportionality and the principle of least restrictive means. Unlike this
interpretation, denying capital punishment by regarding the death
penalty set forth in the Constitution as unconstitutional through
insisting on the right to life as the highest basic right can result in
revision or changing the Constitution substantially beyond the scope of
interpretation of the Constitution.
B. Concurring Opinion of Justice Min, Hyeong-ki
I believe that the sentence of death, under current constitutional
order, seems to be necessary and has the reason to exist. In using
capital punishment, however, it is necessary to minimize the scope and
the types of crimes to be applied to remove potential misuse or abuse
of death penalty and its bad consequences and overcome criticism that
sentence of death is cruel and irrational or excessive punishment.
Crimes that can result to capital punishment should be confined to
particular crimes such as intentional taking of life, crime with highly
probable cause of depriving any person of life, cruel crime causing
fatal killing, and crime directly involved in the outcome of war or
national security.
C. Concurring Opinion of Justice Song, Doo-hwan
Since problems which have been a great concern with the issue of
capital punishment are basically not about the existence of capital
punishment itself, but the abuse or misuse of sentence of death.
Therefore, it will be necessary to limit crimes which can be
punishable by the death sentence into only cruel and heinous crimes
against humanity, and to remove death penalty as statutory sentence
from the crimes only involved in social or national legal interests, and
to administer every judicial procedure strictly and considerately in
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accordance with due process, and to prevent 'cruel or suspicious
punishments' or punishments ignoring or invading human dignity, and
to devise and implement all processes in the course of prosecutorial
investigation, trial and execution of criminal penalty carefully on the
basis of thorough reviewing the provisions of statutes describing
criminal punishment as a whole.
2. Dissenting Opinions of Three Justices
A. Unconstitutionality Dissenting Opinion of Justice Kim, Hee-ok
(1) Considering its background of introduction and language itself,
Article 110 Section 4 of the Constitution was drafted to suppress the
sentence of death set forth by statutes to respect the minimum of
human rights. Therefore, aforementioned Section should not be
interpreted that it can be a ground for constitutional recognition of
capital punishment even in indirect way.
(2) I can not find capital punishment constitutional in that our
Constitution is drafted to reiterate human dignity and worth and to
protect the right to life so that death penalty should not recognize as
the most appropriate means to achieve the legislative goal. Likewise,
capital punishment violates the principle of least restrictive means
because there exists life sentence without parole which can replace the
efficacy of capital punishment. In regard to the principle of balance
between legal interests concerned, capital punishment is in violation of
the principle of balance of interest because other's right to life and
other important legal interests, at the time of capital punishment
execution, already come to an end to be taken without any necessity
or emergency for depriving the offender of life and the penetrator's
individual right to life weighs more than public interest which can be
accomplished through capital punishment. Capital punishment is based
on the premise of taking the life of a person, who was arrested after
passage of considerable time from the completion of serious crime and
has been imprisoned in jail, according to particularly regulated process.
For this reason, I can not find capital punishment to be one of the
exceptional instances required for legal evaluation on life, so I
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conclude that capital punishment infringes the essential aspect of the
right to life or even the bodily freedom.
(3) Capital punishment contradicts human dignity and worth
prescribed in Article 10 of the Constitution and, by coercing judges
and jail officers, who have to be involved in running death penalty
system due to their occupations, to participate in the planned process
of depriving any person of life, degrades such judges and jail officers
to be just instruments for government interest regardless of their own
conscience as humans. In this regard, capital punishment infringes their
rights to human dignity and value.
B. Unconstitutionality Opinion of Justice Kim, Jong-dae
(1) The latter part of Article 37 Section 2 of the Constitution is a
provision for restriction on fundamental rights and composed of a
layered structure with essential and nonessential parts. However, it can
not be applicable to the right to life because the right to life in its
nature does not have those two separate parts. Thus, in restricting the
right to life, the former part of Article 37 Section 2 of the
Constitution should be applied and in reviewing whether the restriction
can be justified the principle of proportionality should be observed.
(2) At the time of court's imposing a death penalty, the
circumstances where the interest of national security or victim's life is
in contrast to offender's life do not exist any more. As far as
government keeps the perpetrator incarcerated in jail, the aim of
protecting an individual and the society can be attained in the same
way as the execution of death row inmates could achieve such aim.
The sentence of death deprives a person of life against the human
dignity for implementing one of criminal policies, i.e., the crime
deterrence, and we have not been convinced that capital punishment
can accomplish the goal of crime deterrence in general. Thus, capital
punishment should be abolished in condition of introducing the most
restrictive imprisonment that diminishes any possibility of parole or
pardon because life sentence under the current criminal acts would not
be able to replace the efficacy of capital punishment.
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C. Unconstitutionality Opinion of Justice Mok, Young-joon (also
unconstitutionality opinion on current life sentence system)
(1) Capital punishment
The right to life is to be a kind of absolute, fundamental right
which can not be constitutionally restricted because the right to life,
conceptually or actually, could not be divided into its essential and
nonessential part. Since a deprivation of life includes a deprivation of
a person's body, capital punishment infringes the essential aspects of
the right to life and bodily freedom. Furthermore, capital punishment
is in violation of Article 37 Section2 of the Constitution articulating
the rule of prohibition of excessive restriction of basic rights and in
violation of Article 10 of the Constitution by infringing the human
dignity and worth of people who are to participate in imposing or
executing such death penalty and death-row convict.
(2) Life Sentence System
Although capital punishment should be abolished due to its
unconstitutionality, there, to replace such death penalty, is a need to
devise a practical penalty of making the offender permanently isolated
from society such as absolute life sentence without parole, to revise
current provisions setting out the standard of the concomitant crimes
consolidation should be revised, and to extend maximum years of
imprisonment. It should be found unconstitutional Article 41 Section 1
of the Criminal Code, which enumerates death penalty as a type of
punishment, at the same time, incompatible with the Constitution
current statutory provisions prescribing life imprisonment, aggravating
factors for concurrent or concomitant crimes, maximum years of
imprisonment, and parole.
4. Partial Unconstitutionality Opinion by Justice Cho, Dae-hyen
Since capital punishment does not satisfy the requirements of Article
37 Section 2 of the Constitution, which prescribes the elements for
depriving any person of life, capital punishment should be considered
to violate essential aspect of right to life. However, we have no
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choice but to accept that the Constitution itself recognize an
exceptional instance of permitting the sentence of death of a military
trial under the emergency military law because Proviso of Article 110
Section 4 of the Constitution allows for the military court to impose
the sentence of death in a particular situation of emergency martial
law. Therefore, while capital punishment would not be unconstitutional
if it applies to the case falling into the situation described by Proviso
of Article 110 Section 4 of the Constitution, otherwise a sentence of
death is in violation of Article 37 Section2 of the Constitution by
infringing the essential aspect of the right to life without any
justifiable cause.
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3. Real Name Verification of Internet News Site
[22-1(A) KCCR 347,

2008Hun-Ma324,

2009Hun-Ba31(consolidated),

February 25, 2010]

The Constitutional Court, in a 6 to 2 opinion (One Justice did not
participate in this case), found constitutional Article 82-6 Sections 1,
6, and 7 of the former Public Official Election Act that imposes the
duty on the Internet News Site to implement technical measures to
identify the real name of one whose message expressing support for
or opposition to political parties or candidates is posted on the
message board or chat room of its homepage during the election
campaign period and to delete messages posted without the verification
of real name. (The Internet News Site is referring to Internet
newspaper business operators defined in the Act on the Freedom of
Newspapers, etc. and Guarantee of Their Functions, persons who run
and manage Internet homepages, which are used to report, furnish or
transmit articles that are covered, edited and written through the
Internet with the aim of propagating reports, commentaries, public
opinions and information, etc. pertaining to politics, economy, society,
culture and current events and any other persons who run and manage
the Internet homepages that perform the functions of the press similar
to those of the former, hereinafter the same shall apply.)

Background of the Case
1. The complainant in 2008Hun-Ma324 case was refused to post her
comment of support for or opposition to a political party or candidate
on message board of an Internet News Site during the election
campaign period for the election of members for 18th National
Assembly held on April 9, 2008 due to the failure to follow the
verification process of real name. The complainant filed this
constitutional complaint on April 8, 2008, arguing her freedom of
expression guaranteed by Article 21 of the Constitution was infringed
by Article 82-6 Sections 1, 6, and 7 of the former Public Official
Election Act ("POEA") that hinder her from posting comments on the
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message board of the Internet News Site during the campaign period
without the verification of real names.
2. The petitioner in 2009Hun-Ba31, a corporation running an
Internet News Site, was ordered to implement the technical measure to
verify real names on its homepage stipulated in Article 82-6 Section 1
of POEA by the Chair of the competent Election Commission with
regard to the 17th Presidential Election held on December 19, 2007.
The petitioner did not follow the order, and was charged the
administrative penalty of ten million won due to her disobedience to
the order. The petitioner filed an objection with ordinary court and
during the objection case was pending filed a motion to request for
the constitutional review of Article 82-6 Sections 1, 3 through 7, and
Article 261 Section 1 of POEA. After the motion was denied, on
February 26, 2009, the petitioner filed this constitutional complaint
pursuant to Article 68 Section 2 of the Constitutional Court Act.

Provisions at Issue
1. 2008 Hun-Ma 324 Case
The former Public Official Election Act (revised on February 29,
2008 by Act No. 8879, but before revised on January 25, 2010 by
Act No. 9974)
Article 82-6 (Identification of Real-Names on Message Boards or
Chat Rooms, etc. of Internet News Site)
(1) Every Internet News Site shall take technical measures to
identify real name of those who post message in the methods of
identifying real names that are provided for by the Minister of Public
Administration and Security or credit information business operator
(hereafter in this Article "credit information business operator") under
Section 4 of Article 2 of the Use and Protection of Credit Information
Act when it allows anyone to post his messages expressing his
support for or opposition to candidates of political parties during the
election campaign period on the message board and chat room, etc.,
of its homepage. Provided, that in cases where the Internet News Site
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has taken measures to identify the person himself pursuant to Article
44-5 of the Act on Promotion of Information and Communications
Network Utilization and Information Protection, etc., it shall be
deemed that the technical measures to identify real name have been
taken.
(6) Every Internet News Site shall delete the message without delay,
in case where a message expressing the intention of supporting or
opposing any political party or any candidate without the sign of "real
name verification" is posted on the message board and the chat room,
etc. of its homepage.
(7) Every Internet News Site shall promptly comply with the request
of any political party, any candidate and the competent election
commission to delete the message referred to in the provisions of
Section 6 above.
2. 2009 Hun-Ba 31 Case
The former Public Official Election Act (revised on August 4, 2005
by Act No. 7681, but before revised on February 29, 2008 by Act
No. 8879)
Article 82-6 (Identification of Real-Names on Message Boards or
Chat Rooms, etc. of Internet News Site)
(1) Every Internet News Site shall take technical measures to
identify real name of those who post message in the methods of
identifying real names that are provided for by the Minister of
Government Administration and Home Affairs.

Summary of the Decision
1. Majority Opinion of Six Justices
The specific scope of Internet News Sites is defined in the related
provisions and decided and published by the Deliberative Commission
of the Internet Election News established and run by the National
Election Commission, which is the independent organ based on the
Constitution. In this regard, it cannot be assumed that Internet News
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Site has doubt whether it is obliged to verify real name or not and
that anyone with sound common sense and general legal awareness
cannot know whether her message falls into the category of 'the
support or opposition message' or not. Therefore, the rule of clarity is
not violated. In addition, it does not violate the principle against prior
censorship because Internet users, at least, can post their messages
according to their own will without the process of the real name
verification.
The contested provisions satisfy the legitimacy of purpose and the
appropriateness of means because it prevents the social loss and side
effects, which arise out of the distortion of pubic opinion by a small
group, and promotes the fairness of the election. The principle of the
least restrictive means is also satisfied on the grounds that the fast
circulation of malicious propaganda or false facts may distort
information due to the nature of the Internet, that the distorted
information may not be rectified during the short election campaign
period, and that the sign of 'real name verification' only will be
appeared on the Internet without indicating real names of Internet
users. Therefore, the contested provisions do not violate due process
of law, and does not infringe the freedom of expression by violating
the principle against excessive restriction and the freedom to perform
the occupation.
Further, the freedom of conscience or privacy would not protect the
posting of messages supporting for or opposing to a political party or
candidate on the public message board or chat room of Internet News
Sites if the message is voluntarily posted. The obligation to keep and
submit real name verification sources stipulated in related provision
(POEA, Article 82-6 Section 3) does not intend the collection of
personal identity information, accordingly the contested provisions do
not restrict the right to self-determination on personal information.
Therefore, this constitutional complaints with regard to the
abovementioned Provisions at Issue are denied.
2. Dissenting Opinion of Two Justices
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Far from achieving the legislative purpose of the fairness of the
election, the contested provisions hinder the fairness of the election
instead through interrupting free forming of public opinion that founds
democracy and regulating anonymous expression including valuable one
in advance in a comprehensive way.
The scope of 'Internet News Site' may be expanded to infinity, and
the scope of restricted sites too broad in that supporting or opposing
messages can be regulated solely because of the possibility of posting.
In particular, despite supporting messages are not generally relevant to
slander or defamation, demanding verification of real name for
'supporting messages' for candidates as opposing messages does not
conform with the legislative purpose that intends to prevent the
election related crimes such as slander or defamation and excessively
restricts the freedom of expression as well. Moreover, the contested
provisions violate the principle of least restrictive methods because
they restrict anonymous expression itself based on regarding the people
as potential criminals by the prior and preventing regulation, placing
too much weight on the technical expediency such as investigation
convenience or efficient election management, even though there are
less restrictive methods as follows: the message board on the Internet
can be divided into the real name part and the anonymous part and
then a warning message can be put up on the anonymous part; there
are existing sanctions such as defamation or slander against candidates;
and the person posting messages can be identified ex post. Further, it
cannot be found that the balance between legal interests would be
achieved, because the disadvantages from the restriction of freedom of
anonymous expression would weigh over the public interest of the
fairness of the election, considering that election campaign period is
important for the freedom of expression on politics and guaranteeing
the freedom of expression is the significant constitutional value
founding democracy. Therefore, the contested provisions violate the
Constitution by infringing the freedom of expression violating the
principle against excessive restriction.
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4. General Obstruction of Traffic
[22-1(A) KCCR 407, 2009Hun-Ka2, March 25, 2010]

In this case, the Constitutional Court unanimously ruled
constitutional a part of Article 185 of the Criminal Act that stipulates
"a person who blocks a road, etc. or obstructs traffic by other means"
out of the entire provision, "A person who damages, destroys or
blocks a road, water-way, or bridge, or obstructs traffic by other
means, shall be punished by imprisonment for not more than ten years
or by a fine not exceeding fifteen million won," stating that the part
neither contradicts the clarity principle of the nulla poena sine lege,
principle of legality, nor amounts to excessive legislation that exceeds
the limit of the state's power of punishment.

Background of the Case
The movant was prosecuted by summary conviction for obstructing
the traffic by occupying and blocking all the lanes of a road located
at the city center from 5:30 p.m. to 8:10 p.m. on June 29, 2007. He
filed for a trial after receiving a summary order to pay a fine worth
1 million won, but when found guilty again, filed a motion to request
for constitutional review of Article 185 of the Criminal Act that had
been applied to himself at appellate court. The said court, granting the
movant's motion, then requested this constitutional review of the Act
with the Constitutional Court on May 1, 2009, stating that Article 185
of the Criminal Act has good reason to be unconstitutional.

Subject Matter of Review
The subject matter of review in this case is whether the part of
Article 185 of the Criminal Act (Revised by Act No. 5057, Dec. 29,
1995) which stipulates "a person who blocks a road, etc. or obstructs
traffic by other means (hereinafter the "instant provision") is
constitutional or not."
Criminal Act (Revised by Act No. 5057, Dec. 29, 1995)
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Article 185 (General Obstruction of Traffic)
A person who damages, destroys or blocks a road, water-way, or
bridge, or obstructs traffic by other means, shall be punished by
imprisonment for not more than ten years or by a fine not exceeding
fifteen million won.

Summary of the Decision
In a unanimous opinion, the Constitutional Court ruled that "a
person who blocks a road or obstructs traffic by other means" in
Article 185 of the Criminal Act does not violate the Constitution
according to the following reasons:
1. Violation of Principles of Legality and Clarity
Article 185 of the Criminal Act bans the obstruction of traffic
caused by damage, destruction and blockage of a road, etc., and by
"other means." In fact, it is impossible or extremely difficult for the
legislature to subdivide and limit the type and criteria of traffic
obstruction given the limits of legislative techniques, and, therefore,
the illustrative character of the instant provision is necessary. At the
same time, the traffic obstruction by "other means" involves cases
where the offender intentionally or directly causes traffic disturbance
or threatens traffic safety that corresponds to damage, destruction or
blockage of roads, etc., which is not unclear in meaning. Furthermore,
"obstruction of traffic" also includes cases where traffic is greatly
disrupted as well as completely blocked, and whether a certain case
constitutes great disruption of traffic will be reasonably decided by
considering all factors, such as particularity and original usage of the
accident spot where the act of traffic obstruction was committed,
general flow of traffic, road users' acceptability, actor's intention,
duration of the act and existence of an alternative act. Doubts over
whether an act meets the elements in individual cases are inevitable in
light of the generality and abstractness of criminal regulations, and
such doubtful situations alone do not suffice to consider the Criminal
Act unclear. Therefore, the subject provision of review is not in
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violation of the principles of legality and clarity.
2. Whether the Instant Provision Amounts to Excessive Legislation
that exceeds the Limit of State's Power of Punishment
Considering the importance of traffic in modern societies and the
damage of life, body and property likely caused by traffic safety risks,
the imposition of criminal punishment instead of a minor one, such as
penalty fees, to hold offenders of traffic obstruction strictly responsible
is hardly considered a markedly arbitrary measure that exceeds the
limits of legislative discretion associated with the exercise of the
state's power of punishment.
Meanwhile, Article 185 of the Criminal Act does not directly restrict
the freedom of assembly through measures such as prohibition of
assemblies or imposition of restrictions on the place and method of
assemblies. Yet, it can be questioned whether the freedom of assembly
is to be regulated in case the assembly or protest in a specific case
that involves certain obstruction of traffic meets the elements
prescribed in the instant provision. However, if the act of traffic
obstruction is within the limits acceptable for the state and third party
in accordance with the freedom of assembly provided by the
Constitution, the act does not contradict the existing rule of society
and is not deemed illegitimate. As the act is thus not subject to
criminal punishment pursuant to the instant provision, substantial
violation of the freedom of assembly is not of issue. In other words,
this is an issue that the court should make judgments according to
specific details of cases – a matter of interpretation and application of
statutes in each case.
3. Violation of Proportionality between Crime and Punishment
Article 185 of the Criminal Act prescribes imprisonment for not
more than ten years or a fine not exceeding fifteen million won,
which provides for a wide range of punishment. However, this
variation is based on the consideration that types of acts and
consequences of legal interest violation can come in very different
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forms and degrees. Since there is no minimum punishment defined,
acts involving relatively minor illegality may be sentenced with
punishment proportional to the responsibility in accordance with the
individuality of acts. Therefore, it is hardly to say that the instant
provision imposes excessive criminal punishment that contradicts the
principle of proportionality between responsibility and punishment.
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5. Compulsory Attorney Representation in Constitutional Complaint
Procedure
[22-1(A) KCCR 524, 2008Hun-Ma439, March 25, 2010]

This case involves the issue of whether Article 24 (3) of the
Constitutional Court Act, which mandates the retainment of attorney as
a representative for the constitutional complaint procedure infringes on
the right to trial and right to equality. The Constitutional Court held
that the compulsory representation by attorney does not violate the
Constitution, confirming the precedent decision.

Background of the Case
Complainant, who majored in law at Korean National Open
University, filed a constitutional complaint to seek unconstitutionality
of Article 148 (1) of the Public Official Election Act without
designating an attorney at law. The complainant filed another
constitutional compliant, presented in this case, on June 5, 2008,
alleging that Article 25 (3) mandating the retainment of an attorney
infringes on the right to equality of the complainant who is not
licensed as an attorney at law; and it violates the right to trial,
freedom of learning, and the right of self-determination and general
freedom of action implied by the right to pursue happiness to mandate
uniformly the appointment of attorneys against the complainant
majoring in law.

Provisions at Issue
The issue is whether Article 25 (3) of the Constitutional Court Act
(enacted by Act No. 4017 on August 5, 1988) infringes the
constitutional basic rights of the complainant; and the provision at
issue is as below:
Constitutional Court Act (enacted by Act No. 4017 on August 5,
1988)
Article 25 (Representative or Agent)
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(3) In any proceeding, unless a natural person who is a party
selects an attorney-at-law as an agent, he shall not request for an
adjudication or pursue an adjudication: Provided, That this shall not
apply in case where such party is an attorney-at-law.

Summary of the Decision
The Constitutional Court held that the instant provision does not
violate the Constitution to mandate the representation by an attorney
in constitutional complaint procedure, in an opinion of 7(constitutional)
to 2 (unconstitutional) with the following reasons:
1. Court Opinion of Seven Justices
A. Principle against Excessive Restriction
The compulsory attorney representation provides the remedy for the
infringement on the basic rights by deleting or reducing the risk Of
failing to rescue the infringed basic rights in circumstances where the
complainant has insufficient legal knowledge and does not fulfill
procedural requirements of a constitutional proceedings or to present
professional opinions and documents.
Attorneys improve the quality of the constitutional adjudication
processes by discouraging cases that are likely to be dismissed by the
court. Additionally, attorneys develop arguments and prepare documents
in a more object manner, which contributes to the democratic
operation of the Judiciary of the nation.
We note that, under the system of compulsory attorney
representation, the Citizens should bear the financial burden to pay
attorney fees and the limits to the right to trial because of the
prohibition of self-representation. However, while these burdens and
limits are related to limitations against the private interests of
individuals, the representation by an attorney in constitutional
adjudications are related to the contribution to the public interests of
the nation. Comparing these interests, the public interests through the
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compulsion of attorneys overweigh the limited private interests of
individuals.
Public interests gained from compulsion of attorneys is greater than
the limited private of interests of individuals, especially in constitutional
complaint cases amongst different types of constitutional adjudications
under the following considerations. The court-appointed attorney paid by
the nation would be provided when a party is not financially capable to
pay attorney fees or when the public interests demand (Article 70 of
the Act); a party can present her own opinion and documents,
exercising her right to trial, even she is represented by an attorney; and
an attorney is designated to assist the exercise of the right to trial of
the complainant in nature, not limiting the right to trial.
With these considerations, we can conclude that Article 25 (3) of
the Act stipulating compulsory attorney representation is a reasonable
provision for the public interests, confirming to the Constitution.
B. Principle of Equality
This provision mandates the complainants be licensed as an attorney,
even if they majored in law in a college-level institution. And this
obligation results in discrimination against people who do not possess
a license to practice law. However, the legislature intends to protect
the basic rights of the Citizens and enforce the social justice through
the specialty, fairness and credibility of legal affairs by assigning legal
affairs to attorneys who are equipped with professional legal
knowledge and ethical refinement (See 12-1 KCCR 508, 529,
98Hun-Ba95 etc., April 2, 2000). The public interests obtained from
the representation by an attorney who is an expert in law would be
remarkable because constitutional decisions significantly affect national
agencies and the citizens.
Expensive attorney fees can be problematic; however, it can be
supplemented by the court-appointed attorneys stipulated by Article 70
of the Act. In addition, it is unclear whether allowing exceptions to
compulsory attorney representation would curtail attorney fees or
improve the efficiency of court proceedings.
Therefore, it is legitimate to allow only attorneys to represent a
case, or to file directly a complaint and present directly her opinion.
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It is not a unreasonable discrimination, and hence the provision does
not infringe on the right to equality of the complainant.
2. Dissenting Opinion of Two Justices
Constitutional complaint is the final procedure to remedy the
infringements on the basic rights of the Citizens by the public
authority and to protect and maintain the general constitutional orders.
However,
constitutional
complaint
proceedings,
unlike
other
proceedings, adopt document-based review in principle, allows oral
arguments when their necessities are admitted, and employs sua sponte
examinations. In other words, strict prerequisite of compulsory attorney
representation is not appropriate in consideration of the nature and
character of the constitutional complaint procedure, and the legitimacy
of purpose and the appropriateness of the means of the provision,
which limits the right to trial, are doubtful.
Without having the strict prerequisite of compulsory attorney
representation, it would be possible to mandate to retain an attorney in
exceptional cases, considering the capability of the complainant and
the character of the case; or to admit the representative qualification,
regardless of attorney license, if the trial is not obviously interrupted.
Or, the possibility of the abuse of constitutional complaints may be
prevented by other alternatives, such as the reinforcement of Council
of Justices, activation of deposit, or grants for attorney fees; and the
complainant may be protected by the correction request of filing or
eclaircissement preparation order of Civil Procedure.
It would violate the principle of the least restrictiveness to mandate
the strict prerequisite of uniform compulsory attorney representation,
despite there are other alternatives which is less restrictive to the basic
rights as stated above.
Besides, the current count-appointed attorney system does not
contribute effectively to the protection of the basic rights of the
Citizens; thereby it does not justify the compulsory attorney
representation.
Therefore, the compulsory attorney representation violates the
Constitution, not conforming to the nature of constitutional
adjudications.
- 301 -

6. Deprivation of Parliamentary Membership due to Imposition of a Fine on Accountant in
Charge of Election Campaign

6. Deprivation of Parliamentary Membership due to Imposition
of a Fine on Accountant in Charge of Election Campaign
[22-1(A) KCCR 535, 2009Hun-Ma170, March 25, 2010]

In this case, the Constitutional Court denied the constitutional
complaint on the grounds that the part of "accountant in charge of an
election campaign office" in the main sentence of Article 265 of the
former Public Officials Election Act neither violates Article 13 Section
3 of the Constitution which prohibits unfavorable treatment on account
of an act not of his own doing but committed by a relative nor goes
against the principle of self responsibility, the principle of due process
and the rule against excessive restriction under the Constitution.

Background of the Case
Complainant, recommended by the Grand National Party as a party
candidate, was elected to a member of the 18th National Assembly
member at Yangsan City, Kyongnam on April 9, 2008. But, the
complainant's accountant Kim XX, who was in charge of his election
campaign office, was indicted for offering illegal compensation to
election campaigners who made phone calls to voters asking for
support of the complainant in violation of Article 230 Section 1 Item
4 and Article 135 Section 3, and on November 4, 2009 the Ulsan
District Court sentenced him one year imprisonment and suspension of
the sentence for two year and also ordered 160 hours community
service (2008KoHap264). Upon this decision, Kim XX appealed but
the Busan High Court denied the appeal (2008No856). Consequently,
this case was brought to the Supreme Court on February 11, 2009,
but the appeal was also denied on June 23, 2009. As a result, the
complainant was stripped of his parliamentary membership.
The complainant filed this constitutional complaint on March 20,
2009, arguing that the part of "accountant in charge of an election
campaign office" in the main sentence of Article 265 of the former
Public Officials Election Act(hereinafter, the "Instant Provision")
infringes his right to hold public office and right to trial as it violates
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the principle of due process under Article 12 Section 1 of the
Constitution, the principle against guilt by association and the principle
of self responsibility under Article13 Section 3 of the Constitution and
the rule against excessive restriction under Article 37 Section 2 of the
Constitution. The subject matter of this constitutional complaint is
constitutionality of the part of "accountant in charge of an election
campaign office" in the main sentence of Article 265 of the former
Public Officials Election Act(Amended by Act No. 7681, August 4,
2005 but before amended by Act No. 9974, January 25, 2010).

Provisions at Issue
Public Officials Election Act (Amended by Act No. 7681, August 4,
2005 but before amended by Act No. 9974, January 25, 2010)
Article 265 (Invalidation of Election due to Election Offense by
Election Campaign Manager)
If an election campaign manager, accountant in charge of an
election campaign office (including a person who has not been
appointed nor reported as an accountant in charge of an election
campaign office, and the amount paid by him in collusion with a
candidate for election expenses of the latter is equivalent to 1/3 or
more of the restricted amount of election expenses) or the candidate
(including a person intending to become a candidate), or lineal
ascendant or descendant and spouse of the candidate, has committed a
crime related to a contribution act from among Article 230 through
Article 234, or 257(1), or a crime of illegal giving or receiving of the
political funds provided for in the provisions of Article 45(1) of the
Political Fund Act, and is sentenced to imprisonment or a fine
exceeding three million won (with regard to an election campaign
manager and an accountant in charge of an election campaign office,
including the case due to the acts before an appointment or report),
the election of the candidate concerned (excluding the candidate for
the presidency, the proportional representative National Assembly
member and the proportional representative local council member) shall
become invalidate: Provided, That where the crime is committed with
the intention of making the election of the candidate invalidated by an

- 303 -

6. Deprivation of Parliamentary Membership due to Imposition of a Fine on Accountant in
Charge of Election Campaign

inducement or provocation of another person, this shall not apply.

Summary of the Decision
In an opinion of 5(constitutional):4(unconstitutional), the Constitutional
Court rendered a decision of denial on the grounds that the part of
"accountant in charge of an election campaign office" in the main
sentence of Article 265 of the former Public Officials Election Act
which invalidates a candidate's election when his/her accountant in
charge of election campaign is sentenced to a fine exceeding three
million won neither violates Article 13 Section 3 of the Constitution
which prohibits unfavorable treatment on account of an act not of his
own doing but committed by a relative nor goes against the principle
of self responsibility, the principle of due process and the rule against
excessive restriction under the Constitution. The summary of the
decision is as follows:
1. Court Opinion of Five Justices
A. Whether Article 13 Section 3 of the Constitution is violated
As Article 13 Section 3 of the Constitution simply applies to the
case where a person suffers unfavorable treatment only due to "the
reason that he/she is a relative of the one who commits wrongdoing,"
unless the accountant in charge of an election campaign office is, in
principle, a relative to the candidate, the Instant Provision is not
against the actual norm of Article 13 Section 3 of the Constitution.
B. Whether the principle of self responsibility under the Constitution
is violated
The Instant Provision does not make a candidate jointly responsible
for the criminal wrongdoing committed by an accountant in charge of
his/her election campaign office but simply corrects the result of
election based on the objective fact that is detrimental to fairness of
election (the crime committed by the accountant). Also, a candidate,
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who has a duty to ensure fair competition observing the Public
Officials Election Act, should be responsible for not only his/her own
crime but also directing and supervising his/her personnel, at least
including accountants, etc., in order to prevent them from committing
an election crime. The Instant Provision, however, simply imposes
responsibility on the 'act done by the candidate himself/herself,' and
therefore, does not violate the principle of self responsibility stipulated
in the Constitution.
C. Whether due process is violated
Unavailability of a separate procedure for candidates to defend
him/herself does not amount to violation of the principle of due
process or infringement of the right to trial in consideration of the
following facts. First, accountants in charge of an election campaign
are guaranteed to have trials in the court procedure. Secondly, whether
a separate procedure such as an administrative litigation should be
provided for candidates is a legislative policy. And, finally, if a
separate procedure is provided it becomes difficult to settle
election-related matters and raises concerns regarding inefficiency of
the court procedure and abuse of the process by the candidate.
D. Whether the rule against excessive restriction is violated
The legislative decision that treats the act done by the accountant in
charge of election campaign office as done by the candidate, viewing
the accountant and candidate as one entity that cannot be separated,
thereby preventing corruption in election, cannot be considered as
being distinctively wrong or unreasonable. Therefore, the system that
imposes a joint responsibility on the candidate without recognizing any
cause of exemption from the responsibility, which is execution of the
duty of care under supervision, cannot be regarded as infringing on
the candidate's right to hold public office by imposing excessive
restriction and harsh responsibility on the candidate.
E. Conclusion
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The Instant Provision does not violate the Constitution, and
therefore, the constitutional complaint should be denied for lack of
cause.
2. Dissenting Opinion of Four Justices
The Instant Provision stipulates strict liability of administrative
sanctions depriving a candidate's right to hold public office, which is
totally different from civil sanctions that simply impose financial
sanctions, and the candidate's right to hold public office, who is a
mere third party, is deprived based on the sentence in which the
subjective sentencing conditions for the defendant, or the accountant in
charge of election campaign office, are also reflected, without
exception.
The criminal trial of an accountant in charge of a candidate's
election campaign office is not to decide as to whether the candidate's
parliamentary membership should be deprived, but simply to make a
judgment on the accountant's criminal act. Moreover, in the case
where an accountant and a candidate do not share common interests,
such as when the accountant betrayed the candidate and committed an
election offense as stipulated in the Instant Provision, practically, no
chance can be provided for the candidate to provide excuse or defense
himself/herself.
The Instant Provision, which conclusively deprives a candidate of
his/her parliamentary membership without allowing him/her to be
possibly exempt from the responsibility by proving that he/she is not
responsible for managing or supervising, rules afoul of the
Constitution, as it infringes on the candidate's right to hold public
office, violating the rule of self responsibility.
3. Supplementary Opinion to the Dissenting Opinion of Two Justices
Conclusive deprivation of parliamentary membership through a
statutory provision against the one elected as a representative by direct
vote of the people with strong democratic legitimacy, requires very
high level of constitutional justification surpassing the aforementioned
democratic legitimacy, and therefore, strict standard of review is
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required for reviewing as to whether the Instant Provision violates the
principle of self responsibility under the Constitution.
If a candidate was ignorant of the criminal activity done by the
accountant in charge of his/her election campaign and no supervisory
responsibility can be recognized for such ignorance, depriving a
candidate of his/her parliamentary membership not based on the result
of trial on the fairness of election itself, but based on the criminal
sentence rendered against the accountant in charge of election
campaign office would result in sever distortion of voters' intent,
thereby going against the ideology of representative system.
The Instant Provision sets three million won of fine, among the
punishments of a fine, as the standard of sanction, neither based on
guiltiness or innocence nor types of punishments, and this cannot be a
reasonable and objective standard for restricting fundamental rights.
Moreover, the Instant Provision, by associating the conditions that
cause a candidate to lose the right to hold public office, or
deprivation of parliamentary membership, with judge's discretion in
sentencing against a third person who committed an election offense
other than the candidate, fails to provide a person who is subject to
the statutory provision with legal predictability, and this failure may
also bring about a more serious problem.
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7. Interference with Business by force under the Criminal Act
[21-1(B) KCCR 74, 2009Hun-Ba168, April 29, 2010]

In this case, the Constitutional Court held constitutional the part of
"a person who interferes with the business of another by the threat of
force," not violating the rule of clarity related to the principle of nulla
poena sine lege and the right to collective action.

Background of the Case
On July 27, 2007, petitioner, in front of OOWorldcup Stadium
store, staged a protest with other union members etc., for about ten
hours and twenty minutes against the dismissal of temporary
employees by OO Co. Ltd and tried to occupy the store. Later, the
petitioner was notified that a summary order was rendered against
him, imposing a fine of 1.5 million won for interference with business
by using threat of force in confrontation with the police while staging
the protest in violation of Article 314 Section 1 of the Criminal Act
(hereinafter, the "Instant Provision"). At this, the petitioner filed a suit
and the Seoul Central District Court sentenced a fine of 1.5 million
won. Subsequently, the petitioner appealed and while pending the case,
he filed a motion to request for a constitutional review of the Instant
Provision. Following the denial of the appeal and the motion on June
11, 2009, the petitioner filed this constitutional complaint on July 23,
2009.

Provisions at Issue
Criminal Act (Revised by Act No. 5057, Dec. 29, 1995)
Article 314 (Interference with Business) ① A person who interferes
with the business of another by the method of Article 313 or by the
threat of force, shall be punished by imprisonment for not more than
five years or by a fine not exceeding fifteen million won.

Summary of the Decision
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In a unanimous opinion, the Constitutional Court held that the
Instant Provision does not violate the Constitution for the following
reasons:
1. Whether the rule of clarity is violated
'Threat of force' in the Instant Provision includes all kinds of force
that suppress and confuse one's freedom of opinion, and 'business'
means any work or business in which a person has been continuously
engaged based on its social status, and such definitions are things that
can be widely accepted and understood by anyone who has sound
common sense and general legal sentiment. Therefore, the Instant
Provision does not violate the rule of clarity, which is one of the
related themes of the principle of nulla poena sine lege.
2. Whether the right to collective action is violated
(1) The Constitutional Court has demarcated the limit of labor
dispute by stating that "when anyone involved in labor relations
undertakes a labor dispute, limitations in the purpose, method and
procedure of such a dispute should be respected and the civil and
criminal responsibility of the parties involved in the labor dispute can
be acquitted only when such a dispute is held within the limitations....
Labor dispute is the last coercive measure to which the parties
involved in labor relations resort in order to take favorable position
for entering into a collective agreement that stipulates salary and
working position, etc. Therefore, a labor dispute is allowed only when
the purpose of such a dispute is to achieve what can be the subject
matters of a collective agreement and the dispute is entered by those
who can be the parties of a collective agreement (2 KCCR 14,
89Hun-Ka103, January 15, 1990)." Interpretation of the Instant
Provision based on the aforementioned standard would clearly reveal
that the crime of interference with business under the Criminal Act
only applies to the disputes that are illegitimate going beyond the
innate limitations of the right to collective action.
Therefore, applying the Instant Provision only to a labor dispute that
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results in interference with business beyond its limitations in the
purpose, method and procedure and punishing such a labor dispute
cannot be regarded as infringing on the right to collective action
guaranteed by the Constitution.
But, the Constitution, while guaranteeing the right to collective
action as one of the fundamental rights in Article 33 Section 1, does
not have any provision that provides for separate statutory reservation
regarding the right to collective action. Also, as labor dispute is the
core of the right to collective action and it naturally causes the
employer's business inconvenience or disturbance, such inconvenience
in one's business, which can be justified as a thing naturally
accompanied when exercising one's fundamental right, cannot be
considered as illegal in principle falling under the crime of
interference with business.
The interpretation that an act, which is legitimate under the
Constitution as exercise of the right to collective action satisfying the
elements required by the Labor Act, is criminal but the act is justified
seems excessively curtail the scope of protection for the fundamental
rights under the Constitution by lower law such as Statue or Act.
Therefore, in reviewing whether a labor dispute in a specific case
can be punished by the Instant Provision as going beyond its innate
limitations in the purpose, method and procedure, we should not scale
down the scope of protection for workers' right to collective action
guaranteed by Article 33 of the Constitution too much.
3. Whether the principle of equality and the rule against excessive
restriction are violated
The crime of interference with business under the Criminal Act is
different from other crimes stipulated in the provisions related to labor
law in terms of the legally protectable interests or the seriousness of
the crime and also basically different sentencing standards are applied.
Therefore, it is hard to conclude that the legislative discretion is
arbitrarily exercised in this Instant Provision, thereby violating the
principle of equality in relation to other criminals, the principle of
proportionality or the rule against excessive restriction.
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[22-1(B) KCCR 97, 2007Hun-Ma910, April 29, 2010]

In this case, the Constitutional Court decided that a portion of
Article 4 Section 3 of the Enforcement Decree of Licensed
Administrative Agent Act which states, "Mayors or Province Governors
shall check the status of supply and demand of licensed administrative
agents and, in case the qualifying examination thereof is deemed
necessary, set plans for holding the examination," violates the
Constitution as it is not in accord with the principle of statutory
reservation and therefore violates the freedom of occupation of the
complainant, who aspires to be a licensed administrative agent through
a qualifying exam.

Background of the Case
The complainant, who had been preparing for the qualifying
examination to be licensed administrative agents, inquired about the
exam with the relevant ministry, which replied, "the license for
administrative agents has been given to experienced public officials,
and qualifying examinations have not been, and will not be conducted
in the future." In response, the complainant filed a constitutional
complaint challenging the constitutionality of the provision in this case,
arguing that Article 4 Section 3 of the Enforcement Decree of the
Licensed Administrative Act, which limits the condition for conducting
the qualifying exam only to when there is a need in consideration of
the supply level of licensed administrative agents, in fact blocks the
route to becoming a licensed administrative agent by passing the
qualifying exam and thus infringes on the complainant's occupational
freedom.

Provisions at Issue
Enforcement Decree of the Licensed Administrative Agent Act (Feb.
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29, 2008, Amended by Presidential Decree No. 20741)
Article 4 (Qualifying Examination for Licensed Administrative
Agents)
(3) Mayors and/or Province Governors shall, in accordance with the
number of persons exempted from all examinations pursuant to Article
6 Section 2 of the Act and those who have reported on their licensed
administrative agent business pursuant to Article 8 of the Act, check
the supply level of licensed administrative agents within the competent
jurisdiction and review the necessity for the examination. In case the
examination is deemed necessary, the Mayor and/or Province Governor
shall set plans for holding the examination and report them to the
Minister of Public Administration and Security.

Summary of the Decision
The Constitutional Court unanimously held that a portion of Article
4 Section 3 of the Enforcement Decree of the Licensed Administrative
Agent Act which states that, "shall check the supply level of licensed
administrative agents and, in case the qualifying examination thereof is
deemed necessary, set plans for holding the examination (hereinafter
the "instant provision")," violates the principle of statutory reservation
and thus infringes on the freedom of occupation according to the
following reasons:
The purpose of Article 4 of the Licensed Administrative Agent Act,
which states that a licensed administrative agent shall be a person
who passes the qualifying examination, is to realize the freedom of
occupation in Article 15 of the Constitution through the means of 1)
preventing monopoly of a profession or a line of profession by an
individual or a group, 2) providing citizens with better means to
define themselves through free competition in the job market by
providing the public with a fair opportunity to become a licensed
administrative agent and allow those who pass the accredited exam to
execute administrative business unless unqualified.
In this sense, granting license for a licensed administrative agent to
those who pass the qualifying examination pursuant to Article 4 of the
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Licensed Administrative Agent Act requires that the test be carried out
in a reasonable manner. In this context, "the subjects and methods of
a qualifying examination for licensed administrative agents and other
matters necessary therefor" to be prescribed by the Presidential Decree
according to Article 5 Section 2 of the Act simply refers to specific
methods and procedures related to tests, including their subjects,
acceptance criteria, method, period and frequency, but it does not
imply that whether to hold the examination itself should also be
designated by the Presidential Decree.
The instant provision, nevertheless, stipulates that whether to hold
the licensed administrative agent examination is subject to the
discretion of Mayor and/or Province Governor and that they can set
plans to hold the examination in case there is the need following a
necessity review based on the supply status of licensed administrative
agents in the competent region, such as the number of fully exempted
persons and those who reported on their administrative business. And
this means the test should not necessarily be held when deemed
unnecessary by the Mayor and/or Governor. Consequently, the inferior
law deprives the entire public as well as the complainant of the
opportunity to obtain the qualification for a licensed administrative
agent originally granted by Article 4 of the Act, a superior law, and
gives exclusive right to administrative agent business to public officials
with a certain level of experience or those experienced and majoring
in foreign language.
In other words, the instant provision sets forth the conditions for
restriction on fundamental rights, which results in an inferior regulation
designating matters not mandated by its parent law. Therefore, the
instant provision restricts the fundamental rights without legal grounds
and violates the principle of statutory reservation, and, for this reason,
it infringes on the complainant's freedom of occupation.
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9. Landowners' Responsibility for Disposal of Neglected Wastes
[22-1(B) KCCR 184, 2007Hun-Ba53, May 27, 2010]

In this case, the Constitutional Court unanimously decided that the
provisions of the Construction Waste Recycling Promotion Act and
Wastes Control Act which empower the competent authority to order
the landowner to appropriately dispose of neglected wastes in case the
landowner has allowed another person to use his/her land do not
contradict the Constitution.

Background of the Case
The part of Article 45 Section 1 of the Construction Waste
Recycling Promotion Act (Enacted as Act No. 7043, Dec. 31, 2003;
later revised by Act No. 9769 and effective from Jun. 10, 2010)
which involves Article 44 Item 1 and the part of Article 45 Section
Item 3 of the Wastes Control Act (revised by Act No. 5865, Feb. 8,
1999; later revised by Act No. 8371, Apr.11, 2007) which states "in
cases where the landowner has allowed another person to use his/her
own land (when the aforementioned provisions are combined,
hereinafter the "instant provisions")" provide that the competent
authority can order the landowner who had leased his/her land to
another person to dispose of the neglected waste on his/her land.
OO Inc., which had leased the land at issue from the petitioners of
this case to engage in construction waste disposal business, neglected
waste on the site. The competent authority, Mayor of Hwaseong,
issued an order to OO Inc. to take appropriate action to dispose of
the neglected waste, but, as OO Inc. did not take any action, ordered
the petitioners, who are the landowners, to duly dispose of the waste
based on the instant provisions.
The petitioners filed a suit against the Mayor of Hwaseong seeking
cancellation of the aforementioned order with the ordinary court, and,
with the case pending, filed a motion to request for the constitutional
review, arguing that the instant provisions infringed on their property
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rights. When the motion was denied, along with their claim in the
pending case, the petitioners filed this constitutional complaint.

Provisions at Issue
Construction Waste Recycling Promotion Act (Enacted as Act No.
7043, Dec. 31, 2003; later revised by Act No. 9769, Jun. 9, 2009)
Article 44 (Succession of Responsibility for Disposal of Neglected
Waste)
Any person that falls under the following subparagraph shall be
deemed to have assumed the responsibility of the person subject to
performing measures pursuant to Article 41 (1) for the disposal of
neglected waste:
1. A person who leases a permitted business site to a person who
has obtained a construction waste disposal business license referred to
in Article 21 (4)
Article 45 (Measure against Persons Who Succeed Responsibility for
Disposal of Neglected Waste)
(1) Every Mayor/Do Governor shall, when a construction waste
disposal business operator fails to fulfill an order for the disposal of
neglected waste referred to in Article 43 (1), order a person who
succeeded the responsibility for the disposal of neglected waste
pursuant to Article 44 to dispose of the neglected waste concerned
preferentially.
Former Wastes Control Act (Revised by Act No. 5865, Feb. 8,
1999; later revised by Act No. 8371, Apr. 11, 2007)
Article 45 (Order to Take Actions for Disposing of Wastes)
(1) If it is discovered that the method by which wastes have been
collected, transported, stored, or disposed of by the following person
does not conform to the standards under Article 12, the Minister of
Environment, the Mayor/Do governor or the head of Si/Gun/Gu may
order the person to change the method of collecting, transporting,
keeping in storage, or disposing of such wastes or to take any other
necessary actions within a given period of time:
3. The owner of the land in which such wastes have been dumped
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or buried, in cases where the landowner him/herself has disposed of
such wastes in his/her own land or has allowed another person to use
his/her own land.

Summary of the Decision
The legislative purpose of the instant provision is to control the
generation of wastes and adequately dispose of them, thereby
promoting environmental protection and quality improvement in
people's lives. The legitimate purpose is served in this context, and it
is an effective means to achieve the said legislative purpose to extend
the duty of waste disposal to owners of the land with neglected
wastes as well as the primary polluter.
Pursuant to the instant provisions, the landowner assumes the
responsibility to dispose of neglected wastes in certain cases, not
always, where the landowner willfully leases the land or permitted
land use to others and the tenant actually fails to fulfill his/her
responsibility to manage the neglected waste. Even when the
landowner him/herself shoulders the cost of disposal, he/she can claim
repayment from the tenant who caused the generation of wastes.
Therefore, the restriction on fundamental rights by the instant
provisions is hardly an excessive measure given the social binding
force inherent in property rights.
The State imposing certain responsibility on the landowner will
make it difficult for him/her to sign lease agreements with tenants
lacking waste disposal abilities and thus contribute to the protection of
environment. At the same time, it is also necessary for the landowner
him/herself to take care of the neglected waste on his/her land.
If the responsibility for neglected wastes is confined to the primary
polluter (tenant) and if, otherwise, the State and local governments are
held responsible, wastes can easily be neglected and their disposal
may not be carried out in a timely manner. Eventually, this can result
in an unreasonable consequence in which the public totally not

- 316 -

responsible for the neglect takes over the enormous cost of disposal.
Above all things, the relevant provisions stipulate a performance
guarantee system for neglected wastes and impose the duty of primary
disposal of wastes on the waste disposal operator.
Finally, in view of the fact that the anticipated public interest of
environmental protection far outweighs the disadvantage that
landowners suffer due to the instant provisions, it is not to be
considered that the instant provisions excessively violated the
constitutional property rights by imposing the responsibility of
neglected waste disposal on landowners who have leased their land to
other persons.
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10. The Bioethics and Biosafety Act Regarding Embryo Research
[22-1(B) KCCR 275, 2005Hun-Ma346, May 27, 2010]

In this case, early embryos and embryo creators filed a
constitutional complaint, arguing that the related provisions of the
Bioethics and Biosafety Act, which view embryos created for artificial
fertility treatments as the cluster of cells, rather than as a human
entity, and stipulate storage, disposal and research of the remaining
embryos, violate their fundamental rights. Regarding the constitutional
complaint by early human embryos, the Constitutional Court held that
the matter is not justiciable as the early human embryos do not
possess fundamental rights. Regarding the constitutional complaint by
the complainants who created embryos for artificial fertility treatments,
the Court held that Article 16 Sections 1 and 2 of the Bioethics and
Biosafety Act, which stipulate the five-year storage period of embryos
and their subsequent disposal, do not violate the Constitution. The
Court dismissed the constitutional complaint filed by other
complainants.

Background of the Case
Complainants A and B are early human embryos, which are
fertilized eggs stored in frozen form. Complainants C and D are a
married couple who created Complainants A and B for artificial
fertility treatments for the purpose of pregnancy. Other complainants
are legal scholar, ethicist, philosopher, doctors, etc.
The group of complainants filed this constitutional complaint on
March 31, 2005, arguing that Article 16 Sections 1 and 2 of the
Bioethics and Biosafety Act infringe on the complainants' fundamental
rights and thus are unconstitutional, because the provisions, while
permitting the creation of embryos for the purpose of pregnancy, view
embryos created for artificial fertility treatments as the cluster of cells,
rather than as a human entity, thereby allowing the use of remaining
embryos for medical research; insufficiently regulate storage, disposal
and research of the remaining embryos; and allow research and
disposal of somatic cell cloned embryos that are created through
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somatic cell nucleus transfer, without limiting the number of embryos
to be created or specifying the condition, standard and method of
artificial fertilization.

Provisions at Issue
The provisions at issue in this case are Article 13 Section 1, Article
16 Sections 1 to 3, Article 17 Items 1 and 2, Article 20 Section 4,
Article 22, Addenda Sections 2 and 3 of the Bioethics and Biosafety
Act (hereinafter, the 'Bioethics Act') and Article 16 Section 4, Article
17 Item 3, Article 20 Sections 1 to 3 of the former Bioethics and
Biosafety Act (before revised by Act No. 8852 on February 29,
2008). Among the provisions, major provisions at issue are as follows:
Bioethics and Biosafety Act (enacted as Act No. 7150 on January
29, 2004)
Article 13 (Producing Embryos) ① No one shall produce embryos
other than for the purpose of pregnancy.
Article 16 (Storage and Disposal of Embryos) ① The storage period
of embryos shall be 5 years. A storage period less than 5 years may
be designated by the Consenters.
② Embryo Producing Medical Institutions shall dispose of all
embryos at the end of their storage period, except for those that are
to be utilized for the purpose of research outlined in Article 17.
③ Embryo Producing Medical Institutions shall record and keep
record of details concerning the disposal of embryos.
Article 17 (Research on Remaining Embryos) Remaining embryos
that have passed the storage period outlined in Article 16 may be
utilized for the following purposes, but only until the embryological
primitive streaks appear in their developmental process. However, in
order to utilize a remaining embryo that has been stored for less than
5 years, a new consent, for this new purpose, is required from the
Consenters.
1. To conduct research aimed at developing contraception and
infertility treatments;
2. To conduct research aimed at curing muscle dystrophy and other
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rare or incurable diseases, as decreed by the President; or
3. To conduct other research approved by the Presidential Decree
after being reviewed by the Review Committee. <This provision is
included in the former Bioethics and Biosafety Act (before revised by
Act No. 8852 on February 29, 2008).>
Article 22 (The Act of Somatic Cell Nucleus Transfer) ① No one
shall conduct somatic cell nucleus transfer other than for the purpose
of conducting research aimed at curing rare or currently incurable
diseases, as described in Article 17 Item 2.
② The permissible type, subject, and scope of research on somatic
cell nucleus transfer pursuant to the purpose stated in Section 1 of
this Article shall be decided by the Presidential Decree after it has
been reviewed by the Review Committee.
Addenda
② (Interim Measures on Remaining Embryo Research) To the extent
that the embryological primitive streaks have not emerged, remaining
embryos may be utilized for the purposes specified in Article 17,
provided that:
1. The remaining embryos were produced before this Act takes
effect;
2. A period of five years has passed since the remaining embryos
were created; or
3. Consent is obtained from the Consenters. However, this
requirement does not apply in cases where obtaining consent is
impossible because the Consenters' whereabouts are unknown.

Summary of the Decision
1. Decision on the constitutional complaint by Complainants A and
B (early human embryos)
A prenatal developing life can be regarded as possessing
fundamental rights, when constitutional protection for the life is highly
required and the case meets a certain standard. However, the questions
regarding when its possession of fundamental rights should be
recognized and what kind of fundamental rights the life may possess
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should be answered considering the development of natural science
and technology, including biological knowledge regarding the origin of
life and the normative necessity derived from constitutional
interpretation based on such development.
Complainants A and B are 'embryos' (referring to Article 2 Section
2 of the Bioethics Act) as defined in the Bioethics Act. Specifically,
they are early embryos that are fertilized eggs before emergence of
embryological primitive streaks which appear after 14 days from
fertilization.
Because early embryos are fertilized eggs, it would be possible to
say that they took the first steps in the life formation process.
However, at the contemporary level of scientific knowledge, it is hard
to affirm the continuity of the entity from embryos to an independent
human, unless they are implanted into a mother's womb or the
embryological primitive streaks appear. Given the contemporary level
of technological development, an embryo can be expected to develop
into a human entity only after being implanted into a woman's womb.
Moreover, there seems no social recognition that such early human
embryos are regarded or should be treated as a human entity.
Considering all the facts above, the Court finds that early human
embryos created for artificial fertility treatments do not possess
fundamental rights under the Constitution, setting aside the necessity
for the State to protect the early human embryos. Therefore, the
constitutional complaint filed by Complainants A and B, early human
embryos, are non-justiciable as they do not possess fundamental rights.
2. Decision on the constitutional complaint by Complainants C and
D (embryo creators)
Embryo creators like Complainants C and D are those who provide
parts of their bodies which contain their own genetic information and
are expected to have the status as biological parents if the embryo is
successfully implanted into the mother's womb and then born as a
human being. They have the right to self-determination regarding
management and disposal of the embryo. Although not explicitly stated
in the Constitution, an embryo creator's right to self-determination
toward the embryo should be considered as a constitutional right
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derived from the general right to personality under Article 10 of the
Constitution.
Restriction on the right, however, is highly necessary, considering
the facts that the peculiar status of an embryo, as a developing life,
requires active protection by the State, and that the management and
disposal of embryos necessarily require evaluation in light of public
welfare and socio-ethical values. In this regard, the embryo creator's
right to self-determination toward the embryo, despite its nature as a
right to personality, is a type of fundamental right that can be
restricted when it clearly runs against the constitutional value in legal
protection of embryos.
Article 16 Sections 1 and 2 of the Bioethics Act directly restrict the
embryo creator's right to self-determination since the provisions set the
embryo storage period as five years and allow disposal of all embryos
after the storage period except for those that are to be utilized for
research purposes.
Nevertheless, the Court finds that Article 16 Sections 1 and 2 of
the Bioethics Act have legitimate legislative purposes and apply
appropriate means to achieve the purposes, considering that remaining
embryos seem to be inevitably produced as it is usual practice to
produce multiple fertilized eggs to raise the possibility of pregnancy in
the process of in vitro fertilization; and that it is highly necessary to
decrease social costs caused by the increased number of remaining
embryos and to prevent the remaining embryos from being used for
improper research purposes, which may be caused by reckless
management of embryo medical institutions.
Moreover, it seems hard to say that there clearly exists less
restrictive means that achieves the legislative purposes; the five-year
storage period is not clearly unreasonable in terms of providing some
opportunity to use embryos to those who want to have children. The
public interests to decrease social costs arising from the increased
number of remaining embryos and to prevent the possibility of
improper research do not seem to be dwarfed by the embryo creator's
disadvantage caused by the restriction on their right to self
determination. Thus, the Court finds that Article 16 Sections 1 and 2
the Bioethics Act are neither in violation of the principle of least
restrictive means nor against the principle of balance between legal
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interests.
Therefore, Article 16 Sections 1 and 2 of the Bioethics Act do not
run afoul of the Constitution in violation of Complainants C and D's
right to self-determination toward the embryos.
3. Decision on the constitutional complaint by other complainants
Regarding other complainants, consisting of legal scholar, ethicist,
philosopher, doctors, etc., although they may experience inconvenience
due to the provisions at issue in this case, such disadvantage is
merely indirect and factual one, and the possibility of infringement on
their fundamental rights and their self-relatedness cannot be recognized.
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11. Reimbursement of Election Expense Based on the Number of
Votes Obtained by a Candidate
[22-1(B) KCCR 300, 2008Hun-Ma491, May 27, 201]

In this case, the Constitutional Court held the part of "the election
of National Assembly members of local constituency" in Article 122-2
Section 1 Item 1 of the Public Officials Election Act, which stipulates
that the whole amount of election expenses incurred in the conduct of
election should be reimbursed when the number of votes obtained by
a candidate has been 15/100 or more of the total number of valid
ballots and amount equivalent to 50/100 of election expenses paid by
a candidate should be reimbursed when the number of votes obtained
by a candidate has been not less than 10/100 but less than 15/100 of
the total number of valid ballots, constitutional.

Background of the Case
Complainant ran for the 18th Election for Members of the National
Assembly in his constituency, Sangdang-Gu, Cheongju City, held on
April 9, 2008 but lost the election in third position winning 9.8% of
votes of the total number of valid ballots in the polling. As Article
122-2 Section 1 Item 1 of the Public Officials Election
Act(hereinafter, the "Instant Provision") stipulates that only those
candidates who obtained more than 10/100 of the total number of
valid ballots can get reimburse for the election expenses incurred in
the conduct of election, the complainant filed this constitutional
complaint arguing that the Instant Provision violates the Constitution.

Provisions at Issue
Public Officials Election Act (Amended by Act No. 7681, August 4,
2005)
Article 122-2 (Reimbursement, etc. of Election Expenses)
(1) The constituency election commission shall, after the election
day, replenish under the provisions of each of the following
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subparagraphs the election expenses (referring to the election expenses
deemed to have been lawfully paid, which are staged in the
accounting report that is submitted pursuant to Article 40 of the
Political Funds Act) paid by the candidate (referring to the political
party that recommends its candidate in the presidential election, in the
election of the proportional representative National Assembly members
and in the election of the proportional representative local council
members; hereinafter the same shall apply in this Article) for the
election campaign under this Act, at the expenses of the State and at
the expenses of relevant local governments in the election of local
council members and the heads of local governments, within the limit
of expenses publicly notified under Article 122:
1. Presidential election, the election of National Assembly members
of local constituency, the election of the local council member of
local constituency and the election of the heads of local governments:
(a) Cases where a candidate has been elected or deceased, or where
the number of votes obtained by a candidate has been 15/100 or more
of the total number of valid ballots:
Whole amount of election expenses paid by a candidate; and
(b) Cases where the number of votes obtained by a candidate has
been not less than 10/100 but less than 15/100 of the total number of
valid ballots:
Amounts equivalent to 50/100 of election expenses paid by a
candidate

Summary of the Decision
In an opinion of 7(constitutional):2(unconstitutional), the Constitutional
Court held that the part of "the election of National Assembly
members of local constituency" in Article 122-2 Section 1 Item 1 of
the Public Officials Election Act does not violate the Constitution for
the following reasons:
1. Majority Opinion of Seven Justices
The Instant Provision in this case concretizes public management of
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election by stipulating that the whole amount of election expenses
incurred in the conduct of election should be reimbursed when the
number of votes obtained by a candidate has been 15/100 or more of
the total number of valid ballots and amount equivalent to 50/100 of
election expenses paid by a candidate should be reimbursed when the
number of votes obtained by a candidate has been not less than
10/100 but less than 15/100 of the total number of valid ballots.
As the cost for maintaining the public management of election is
covered by tax from the people, it should be managed properly: since
the conduct of election requires a great amount of money, necessary
and proper steps should be taken to prevent national budget from
being imprudently wasted, considering the nation's current political
situation and election culture as well as its economic and financial
status. If the state covers all the election expense, however, anybody
can run for election without any burden of responsibility, which
enables those who have no serious intention to take public office or
try to use an election for personal benefit to run for election, making
an election flooded with candidates and thereby putting enormous
financial burden on the state. Therefore, in the course of developing
the public management of election system, it is legitimate for a state
to come up with measures to effectively execute national budget and
to prevent aforementioned side effects. Also, considering that if it is
decided that the election expenses of some candidates are not
reimbursed, reimbursement based on the total number of valid ballots,
which reflects the intention of voters, seems the most reasonable
method; that a candidate who failed to earn more than 10/100 or
15/100 of the total number of valid ballots has little possibility to be
elected; that almost half of candidates (49.4%) in the last 18th
Election for Members of the National Assembly were reimbursed for
their election expenses; and that the state bears a considerable amount
of financial burden in addition to the amount covered personally by
the candidates,, the standards set by the Instant Provision seem neither
arbitrarily high nor violative of the purpose of the public management
of election. Therefore, the Instant Provision does not infringe the
complainant's right to equality going beyond the limit of legislative
discretion.
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2. Dissenting Opinion of Two Justices
Article 116 Section 2 of the Constitution provides for the principle
of public management of election and the principle of public funding
of election. Therefore, when a statutory provision imposes financial
burden for the conduct of election on candidates or political parties,
there should be legitimate and sufficient reasons for any exception to
the principle of public funding of election
The election expense subject to be reimbursed under the Instant
Provision is confined to that is legitimate and necessary for the
conduct of election is indispensible for electing a representative of the
people and is for proliferation of democracy. Therefore, in light of the
principle of public funding of election under Article 116 Section 2 of
the Constitution, such expense should be covered by the state or local
governments.
However, as 55.1% of candidates who ranked third in the 18th
Election for Local Constituency Members of the National Assembly
could not be reimbursed for their election expenses due to the Instant
Provision, the Instant Provision's preventing any candidate who failed
to obtain less than 10% of the total number of valid ballots from
being reimbursed for his/her election expenses incurred in the conduct
of election seems excessive in terms of allowing exceptions to the
principle of public funding of election, going beyond the scope of
legitimate and sufficient reasons to the principle. Also, such excessive
exception to the principle of public funding of election may bring
negative influence on development of democratic politics by making it
difficult for anyone who cannot afford to election expenses to run for
an election as a candidate endorsed by a small, minor political party
or as an independent candidate, which is totally in violation of the
purpose of Article 116 Section 2 of the Constitution. Moreover,
candidates who failed to earn less than 10% of the total valid ballots
should not be considered not worthy of expressing their political
opinions or being the one that should be blamed. Also, even with
other efficient devices such as candidate recommendation system or
candidate deposit system, it seems redundant to provide another system
for the same purpose. Further, for those who are wealthy or try to
take advantage of election for personal purposes by simply registering
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as a candidate and carrying out election campaign itself, the Instant
Provision does not have any effect to prevent such people from
recklessly running for election but effective only for those who are
not wealthy, which is in violation of the spirit of principle of public
management of election. Also, as the Instant Provision exacerbates
structural unfairness between major political parties and minor political
parties, it is in violation of the principle of equal opportunity in
election as the core spirit of the public management of election.
Therefore, the unequal treatment resulted by the Instant Provision
violates the Constitution as it lacks legitimate reasons.
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12. Perusal or Duplication of Defaulters' List
[22-1(B) KCCR 323, 2008Hun-Ma663, May 27, 2010]

In the case, the Constitutional Court rejected the complaint, holding
Article 72 (4) of the Civil Execution Act that stipulates any person
can request for perusal or reproduction of the defaulters' list does not
infringe the right to self-determination on personal information of
complainants who are on the defaulters' list, not violating the principle
of excessive restriction.

Background of the Case
The complainants are listed on the defaulters' list due to the default
even after the court decision that orders payment. The complainants
filed this constitutional complaint, alleging the unconstitutionality of
Article 72 (4) of the Civil Execution Act that allows any person,
despite she may not have any interest with debtors, to peruse or
reproduce the defaulters' list because it infringes on the right to
privacy of Article 17 of the Constitution.

Provisions at Issue
Civil Execution Act (enacted by Act No. 6627 on January 26, 2002)
Article 72 (Keeping of List)
(4) Any Person may file a request for a perusal or reproduction of
the defaulters' list or its duplicate.

Summary of the Decision
The Constitutional Court, in an opinion of 4 (constitutional) : 5
(unconstitutional), rejected the constitutional complaint of Article 72
(4) of the Civil Execution Act that stipulates any person can file a
request for perusal or reproduction of the defaulters' list or its
duplicate (hereinafter, the "instant provision"), with the following
reasons:
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1. Court Opinion of Four Justices
The indirect compulsory performance of fulfillment and the safety of
transaction, intended by the instant provision, are legitimate legislative
purpose. The instant provision also has reasonable means in perusal or
reproduction of the defaulters' list by the public may indirectly enforce
the discharge of obligation against unfaithful debtors for the
disadvantages of defamation by listing on the defaulters' list; and the
instant provision may contribute to the safety of transaction because
the perusal of the defaulters' list can be a means of credit check of
the transaction party.
The instant provision, not limiting the qualification for the perusal
or reproduction of the defaulters' list, intends the efficacy of indirect
compulsory payment of debts through the mental pressure upon
debtors. Even if the provision allows the perusal or reproduction of
the defaulters' list only to a person who can vindicate the financial
relationship with debtors, such vindication would be merely the
confirmation of the potential possibility of the formation of
transactions because a person who is willing to peruse the defaulters'
list is generally not the one who has already established transactions
such as conclusion of contracts with debtors, but the one who would
create transactions after checking the credits of debtors: As a result,
such limitation would not cause any substantial differences, compared
to the instant provision that does not limit the qualification for the
perusal or reproduction of the defaulters' list. Besides, the risk of the
infringement on the right to self-determination on personal information
through the perusal or reproduction of debtors by an irrelevant person
would be not significant in that the instant provision does not disclose
the defaulters' list to the public aggressively, but allows the perusal or
reproduction of the defaulters' list to a person who wants to peruse or
reproduce the defaulters' list; the perusal or reproduction of the
defaulters' list requires the specific information on the debtors, such as
names and social resident registration number; and the practice
requires to state the qualification of an applicant upon the request of
the perusal or reproduction.
The risk of abusing the duplicated list would not be substantial in
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that the nature of the defaulters' list requires its disclosure; the
reproduction is merely accompanied by the perusal, which does not
infringe the right to self-determination on personal information of
debtors by itself; Article 72 (5) stipulates that the defaulters' list shall
not be published by means of printed matter, etc; and defamation,
slander, or business disturbance would be punished under criminal law.
Therefore, the instant provision does not excessively regulate to
achieve the legislative purpose, thereby confirming to the principle of
least restrictiveness.
Debtors are listed on the defaulters' list when the debtor's reputation
and credit should be reevaluated due to her unfaithfulness. Thus, the
public interests of the indirect compulsory enforcement and transaction
safety intended by the instant provision overweigh the private interests
of the protection of personal information of debtors listed in the
defaulters' list, suggesting the instant provision does not violate the
principle of balance of interests.
2. Dissenting Opinion of Five Justices
The disclosure of default of debtors to the irrelevant third party
through the perusal of the defaulters' list rarely affects the efficacy of
indirect compulsory enforcement because its probability is significantly
low and it is merely conceptual or abstract defamation. Rather, the
indirect compulsory enforcement by the disclosure of the default of
the debtor would be effective when the debtor faces the formation of
economic activities or transactions. Because the transaction party of the
debtor is specified at this stage, the legislative purpose would be
sufficiently achieved by allowing the perusal or reproduction of the
defaulters' list only to such specified person.
Even from the perspective of the perusing or reproducing person, it
would be hardly considered that an irrelevant person wants to peruse
or reproduce the defaulters' list; and even if there is such a case, the
necessity to allow such disclosure would be rarely admitted. Because
the credits of the debtor are generally interested after the stage of the
examination of economic activities or the formation of transactions
with the debtor, the legislative purpose, the safety of transactions,
would be achieved even if the perusal or reproduction of the
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defaulters' list is allowed to a person who vindicates reasons.
Therefore, the instant provision violates the principle of least
restrictiveness in that it permits the perusal or reproduction of the
defaulters' list to the public without limiting the qualification of the
perusal or reproduction; and violates the principle of balance of
interests in that the risk of the infringement of the right to
self-determination on personal information of debtors is more
significant than the pursued public interest.
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13. Denial of Wounded Veterans' Pension to Soldiers Who
Becomes Disabled After Retirement
[22-1(B) KCCR 473, 2008Hun-Ba128, June 24, 2010]

In this case, the Constitutional Court decided that Article 23 Section
1 of the Military Pension Act, which does not specify on the benefit
of wounded veterans' pension for "soldiers who were inflicted with
injury and/or disease while on duty and consequently developed
disability after retirement," is not in accord with the principle of
equality because it discriminates against them without reasonable
grounds. It discriminates the soldiers who developed disability after
retirement against two types of people: (1) those who developed it
before retirement (2) public officials who are entitled to disability
benefits even if they develop disability after retirement. The
Constitutional Court, therefore, has decided that the provision is
incompatible with the Constitution.

Background of the Case
The complainant, who suffered from post-traumatic mental disorder
due to harsh treatment of senior non-commissioned officers during his
service in the Korean Marine Corps, filed a claim for wounded
veterans' pension benefits to the the Minister of Defense as his
symptoms turned worse after discharge in January 2003. When the
claim was denied, however, he filed a lawsuit seeking cancellation of
the order and, with the appeal pending, filed a motion to request a
constitutional review of Article 23 Section 1 of the Military Pension
Act (amended by Act No. 6327, Dec. 30, 2000, hereinafter the
"instant provision"). Yet, as the motion was denied, he filed a
constitutional complaint with the Constitutional Court.

Provisions at Issue
Military Pension Act (Amended by Act No. 6327, Dec. 30, 2000)
Article 23 (Wounded Veterans' Pension)
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(1) Where a soldier retires disabled due to a disease or an injury
incurred in the line of his public duties, the person shall be paid a
wounded veterans' pension based upon the following classifications
from the time of his retirement until he dies:
1. For the first-grade, an amount equivalent to 80 percent of his
monthly remuneration;
2. For the second-grade, an amount equivalent to 75 percent of his
monthly remuneration;
3. For the third-grade, an amount equivalent to 70 percent of his
monthly remuneration;
4. For the fourth-grade, an amount equivalent to 65 percent of his
monthly remuneration;
5. For the fifth-grade, an amount equivalent to 60 percent of his
monthly remuneration;
6. For the sixth-grade, an amount equivalent to 55 percent of his
monthly remuneration;
7. For the seventh-grade, an amount equivalent to 50 percent of his
monthly remuneration.

Summary of the Decision
The Constitutional Court unanimously (except one separate opinion
of a Justice) ruled that the instant provision is not compatible with
the Constitution according to the following reasons:
1. Court Opinion
Defining the scope of soldiers injured while on duty who are
entitled to the wounded veterans' pension as prescribed by the Military
Pension Act and the pension beneficiary requirements is subject to full
legislative discretion that should, in principle, be respected, but the
legislature should abide by the constitutional principles such as the
principle of equality in exercising its discretionary power.
The "soldiers subject to the Military Pension Act" and "public
officials subject to the Public Officials Pension Act" may differ from
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each other in the nature repective profession. However, because a)
there is much in common in the legislative purpose of Acts and the
structure and system of each pension, b) the changes in the structure
of the public office and social paradigm which require social security
benefits to cope with disasters and diseases occurring after retirement
of public officials should be applied to military personnel as well as
public officials, the two groups are not to be differentiated in terms of
the need for social welfare or protection value. Although the two
groups have no difference in nature, the instant provision does not
stipulate that soldiers shall receive wounded veterans' pension benefits
in case of disability after retirement due to a disease or an injury. By
doing so, the instant provision discriminates against soldiers, contrary
to public officials who are still beneficiaries of disability benefits even
if the disability is developed after retirement.
Yet, such discrimination between soldiers and public officials cannot
be justified in light of the following facts: a) The duty of soldiers is
exposed to much more accidents and risks than that of other public
officials, and and the need for a social security system that protects
disabled soldiers is greater, b) Despite the fact that the public office
system and the nation's financial health have changed significantly, the
legislative neglection to adopt a provision to offer a wounded veteran's
pension to "soldiers who developed disability after retirement" has
continued for 47 years since the inception of the Military Pension Act.
This inaction is considered to be in excess of the limit of legislative
discretion, as no phased and (or) gradual legislation took place. c) it
is difficult to judge that "soldiers who developed disability after
retirement" are fully protected just because wounded veterans are
entitled to compensations as prescribed by the Act on the Honorable
Treatment and Support of Persons, Etc. of Distinguished Services to
the State or because a considerable amount of veteran payments
pursuant to the same Act are not deducted from pension benefits
prescribed in the Military Pension Act.
In addition, the instant provision specifies that only "soldiers who
developed disability before retirement" will be entitled to the wounded
veterans' pension and thus discriminates against soldiers who faced
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disability after retirement by excluding them from benefits, but a) it is
not easy to detect diseases in an early stage and cure them due to the
uniqueness of military service represented by the strict command
system and disciplines or shortage of medical facilities, b) given that
whether disability is confirmed before or after retirement can be
determined by incidental circumstances such as distinct characteristics
of diseases or the working environment. Therefore, such discrimination
between those who had their disability confirmed before retirement and
those who had after retirement is hardly reasonable.
For this reason, the instant provision violates Article 11 Section 1
of the Constitution that stipulates the principle of equality. However,
since the immediate invalidation of the instant provision by a decision
holding it unconstitutional may cause legal vacuum and side effects,
and as the conditions and level of wounded veterans' pension benefits
are ultimately determined by the legislature in consideration of the
financial status and supply level of the military pension fund, as well
as the economic condition, the instant provision will be ruled
incompatible with the Constitution. Still, the provision at issue shall be
ordered to be applied provisionally until an appropriate legislative
measure takes place.
2. Separate Opinion of One Justice
It is against the Constitution to exclude soldiers who developed
disability after retirement from those entitled to the wounded veterans'
pension pursuant to the instant provision, but the unconstitutionality
lies with the exclusion of those "who developed disability after
retirement," not with the provision itself which stipulates that "Where
a soldier retires disabled due to a disease or an injury incurred in the
line of his public duties, the person shall be paid a wounded veterans'
pension." Therefore, the decision of incompatibility should be limited
to the legislative inaction of the instant provision: not having
stipulated into law that "soldiers who developed disability after
retirement due to a disease or an injury" shall be entitled to the
wounded veterans' pension.
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14. Prohibition of Conducting Election Campaign before the
Campaign Period and its Exception
[22-1(B) KCCR 497, 2008Hun-Ba169, June 24, 2010]

In this case, the Constitutional Court held constitutional Article 59
Item 3 of the Public Official Election Act, which prohibits an election
campaign before the designated election campaign period in principle
but allows an exception when a candidate or a person intending to
become a candidate conducts election campaigns by utilizing the
Internet homepages opened by himself/herself.

Background of the Case
Petitioner was indicted for the violation of Article 255 Section 2
Item 5 and Article 93 Item 1 of the Public Official Election Act by
posting pictures and articles on Park, Keun-Hye's Internet homepage
which contained opposition to Lee, Myung-Bak, a preliminary
candidate for the 17th Presidential Election and support for Park,
Keun-Hye, another preliminary candidate for the Election, from June
22 to September 23, 2007 and sentenced to a fine of 4 million won
by the Seoul Western District Court. The petitioner appealed to the
Seoul High Court and while the case was pending, filed a motion to
request for a constitutional review of Article 59 Item 3 of the Public
Official Election Act (hereinafter, the Instant Provision), which
prohibits an election campaign before the designated period in
principle but allows an exception when a candidate or other applicable
person conducts election campaigns by utilizing the Internet homepages
opened by himself/herself, arguing that the Instant Provision violates
the principle of equal opportunity in election campaigns and the
principle of equality. After the motion was denied, the petitioner filed
this constitutional complaint on December 30, 2008.

Provisions at Issue
Public Official Election Act (Amended by Act No. 7681, August 4,
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2005)
Article 59 (Period for Election Campaign)
An election campaign may be allowed during the period from the
day next to the closing date of candidate registration, to the day
before the election day: Provided, That the same shall not apply to
cases falling under any one of the following subparagraphs:
3. Where a candidate or a person intending to become a candidate
conducts election campaigns by utilizing the Internet homepages
opened by himself/herself.

Summary of the Decision
In an opinion of 4 (constitutional) :2 (dismissal): 2 (unconstitutional),
the Constitutional Court held the Instant Provision is constitutional.
The summary of the decision is as follows:
1. Court Opinion
A. Whether the freedom for election campaign is violated
The Constitutional Court has held placing restriction on the period
of election campaign constitutional (6-2 KCCR 15, 34-37 93Hun-Ka4
etc., July 29, 1994; 20-2(A) KCCR 750, 765, 2005Hum-Ba32, October
30, 2008).
Further, the legislative purposes of the Instant Provision are
legitimate in that it intends to ensure the freedom and fairness in
elections by placing restriction on the period of election campaign and
thereby preventing inequality among candidates, unfair competition in
election campaigns, and any undesirable consequences from economic
disparity among candidates that might harm peace and fairness in
elections. It intends to correct inequality in the opportunities for
election campaigns among candidates and create a new election climate
according to the expansion of internet usage.
In achieving these legislative purposes while minimizing any
potential harm of the restriction to the fairness of elections, the
statutory scheme that affords a specific form of pre-election campaign
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as an exception limited to candidates and other applicable people
provides an appropriate means to balance the freedom and fairness in
elections.
If election campaigns using Internet homepages are allowed to
everybody before the designated election period, it is likely to result
in overheated and unfair election campaigns, which would then affect
the result of the elections. Therefore, considering the need to prevent
such unintended effects, as well as the practical difficulties of election
management, there seems no other effective means to harmonize the
freedom of election campaign and the fairness in elections than
prohibiting Internet-based election campaigns, like any other types of
election campaigns, as to the general public.
Given the speed of information dissemination and anonymity in the
cyberspace, a posteriori measures such as punishing publication of
false facts or permitting counterargument by the affected candidate,
alone cannot resolve the problems of inequality or corruption in
elections. Moreover, election management becomes practically
impossible as it takes enormous amount of time and money to manage
and control this type of election campaign. Therefore, the Instant
Provision cannot be considered as violating the principle of the least
restrictive means. Also, considering the public interest in fair and
peaceful elections, the limitation on general voters that they cannot
conduct election campaigns before the election period does not seem
unacceptably excessive. Therefore, the Instant Provision does not
infringe on the freedom of election campaign in violation of the
principle of balance between legal interests.
B. Whether the principle of equality and the principle of equal
opportunity in election campaign are violated
Unlike candidates, voters post on websites opinions or information
solely about others (candidates). In such case, the information is less
reliable than when the candidate himself/herself posts articles, and it is
also highly possible that false information may distort decision making
process of voters. Moreover, as it is often difficult to identify the
original writer due to the high speed of information spread in
cyberspace, a posterior management and control of election campaigns
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is not an easy task. Therefore, the differential treatment between
candidates and voters is reasonable because the identity of candidates
is easier to be verified than that of general voters, and unlike general
voters, an order to correct false information or an imposition of
criminal sanction can be promptly rendered to candidates. Thus, the
Instant Provision is not in violation of the principle of equality or the
principle of equal opportunity.
2. Opinion of Dismissal by One Justice
The legislative omission of Article 53 Item 3 of the Public Official
Election Act (failing to provide a statutory provision that allows
general people to conduct election campaigns by utilizing Internet
homepages opened by a candidate or a person intending to become a
candidate) cannot be applied to the original case because it is not an
existing norm. Even if the legislative omission is declared
unconstitutional, the arguably omitted content cannot be applicable to
the original case before the content is actually incorporated into the
law by legislative correction of the unconstitutionality; further, it is
unlikely that the content would be retroactively applied after the
legislative revision. Therefore, this constitutional complaint is
non-justiciable and should be dismissed on the ground that it fails to
establish its relevance to the original case.
3. Opinion of Dismissal by One Justice
In determining whether the provision at issue satisfies the
prerequisite for a constitutional review, the rule is "whether the
decision of the Constitutional Court concerning constitutionality of the
provision at issue may alter the holding of the original case." This
means that the Court looks to "whether the holding of the original
case is affected by the constitutionality of the provision that is
specifically applicable to the original case," rather than "whether the
holding of the original case is affected by the constitutionality of the
provision that is not even applicable to the original case." In the
original case, the petitioner was indicted and found guilty for the
violation of Article 255 Section 2 Item 5 and Article 93 Section 1 of
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the Public Official Election Act. Only these provisions are applied in
the original case, and the Instant Provision is in no way applicable in
the original case. Therefore, the constitutional complaint should be
dismissed for lack of justiciability.
4. Opinion of Unconstitutionality by Two Justices
Internet-based election campaigns have almost no risk to bring about
unfairness in elections, compared to the conventional methods of
election campaign, and in some sense, its use should be encouraged.
Therefore, a stricter standard of review is required for restrictions on
this type of election campaign.
Although the legitimacy of legislative purposes of the Instant
Provision itself is recognized, however, the means to achieve the
legislative purposes seems not appropriate. The Instant Provision
imposes the same restriction on Internet-based election campaigns as
other types of election campaign, even though Internet-based election
campaigns are less likely to cause unfairness based on economic
disparity than any other conventional methods of election campaigns.
Also, the Instant Provision violates the rule of the least restrictive
means because the Public Official Election Act has already provided
various methods to stave off harmful effects caused by unfair
elections, including Article 82-4 Section 2 and Article 82-5 Sections 1
and 4. Moreover, it breaks the balance of legal interests as the
disadvantages caused by restricting the freedom of political expression
in the cyberspace are fairly considerable.
Therefore, the complete prohibition of Internet-based election
campaign by including it within the scope of prohibited pre-election
campaigns violates the Constitution, because it infringes on the
freedom of election campaign in violation of the rule against excessive
restrictions.
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15. Challenging the Refusal to Allow Inspection or Copying of
Case-Related Documents
[22-1(B) KCCR 621, 2009Hun-Ma257, June 24, 2010]

In this case, the Court held that, in accordance with the provision
of the Criminal Procedure Act which concerns discovery, the public
prosecutor's repeated refusal to allow inspection or copying of
documents related to the case indicted despite the court's ruling that
ordered otherwise infringes on the complainants' fundamental rights
and is therefore unconstitutional.

Background of the Case
The complainants are defendants of case 2009Ko-Hab153, 168
(consolidated) at the Seoul Central District Court indicted by the
respondent, who is a public prosecutor, on charges of special
obstruction of the performance of official duties resulting in death.
The defense counsel of the complainants, while preparing for the
public hearing of the stated criminal case, filed an application that
required inspection or copying of the entire case-related documents,
and the respondent permitted inspection or copying of only some parts
of the documents and refused to do so for the remainder of the
documents. In response, the defense counsel, citing Article 266-4
Section 1 of the Criminal Procedure Act, filed a motion with the
court requesting the inspection or copying of the remainder of
documents, and the court ordered the respondent to allow inspection
or copying of all the documents concerned.
Following the court's order, the defense counsel requested the
respondent to allow inspection or copying of the remainder of
documents, but the respondent repeatedly refused to do so (Yet, the
full bench of the appellate court handling the abovementioned criminal
case, while holding the case-related documents for the trial on
application for a ruling, allowed the defense counsel to inspect or
copy the documents, and, consequently, the complainants eventually
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gained access to all the documents concerned).

Subject Matter of Review
The subject matter of review in this case is whether or not the
respondent's act of repeated refusal of the defense counsel's request,
following the court's ruling on April 16, 2009 that ordered the
respondent to allow inspection or copying of case-related documents
(hereinafter "the act of refusal"), infringed on the fundamental rights
of complainants and thus violated the Constitution.

Summary of the Decision
In a vote of 8 to 1, the Court held, for the reasons stated below,
that "The public prosecutor's refusal to allow inspection or copying of
case-related documents despite the court's order of permission for that
matter is in violation of the complainants' fundamental rights and the
Constitution."
1. Court Opinion
A. As the defense counsels have already completed inspecting or
copying the case-related documents, the Court's ruling in favor of the
complainants in this case is no longer relevant in terms of the
redemption of their subjective rights. Notwithstanding, as the Criminal
Procedure Act was amended by Act No. 8496 on June 1, 2007, the
defendant was given the right to inspect or copy the case-related
documents held by the public prosecutor following the indictment and
also the right to file an appeal against public prosecutors' refusal to
allow inspection or copying of documents. In this case, the public
prosecutor did not follow the court's order to allow inspection or
copying that was prompted by filing of the appeal, and no
constitutional clarification has been made for cases such as this. It is
also highly likely that similar types of non-compliance acts may recur
in the future. In this sense, there still is a protectable interest to
benefit from adjudicating on this case although the complainants'
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subjective protectable rights no longer exist.
B. The defendant's right to a fair and speedy trial and the right to
counsel are fundamental rights guaranteed under the Constitution, and
the defense counsel's right to inspect or copy case-related documents
constitute a major element of the stated fundamental rights and serve
as a concrete means to realize them. Therefore, if the right to a fair
and prompt trial and the right to counsel are infringed on as a result
of restricting the defendant's inspection and copying of case-related
documents, this results in a violation of the Constitution.
C. In order to substantially guarantee the right to a fair and prompt
trial and the right to counsel of the defendant, the Criminal Procedure
Act provides that the public prosecutor shall, in principle, allow the
defendant or his/her defense counsel to inspect or copy the
case-related documents in case of an application; yet the public
prosecutor may exceptionally refuse to allow the inspection or copying
of such documents or place a limitation thereon if there is a
reasonable ground to do so; and in refusing to allow the inspection or
copying, or placing a limitation thereon, the public prosecutor shall
notify of the reason in writing immediately (Article 266-3). In
addition, the Act also stipulates that when a public prosecutor refuses
to allow a defendant or his defense counsel to inspect or copy
documents or places a limitation thereon, the defendant or defense
counsel may make a motion to the court to allow him to inspect or
copy such documents (Article 266-4), lest the defendant's right to
inspect or copy documents become merely nominal.
Furthermore, once the court grants the motion filed by the defendant
requesting the public prosecutor to allow inspection or copying of
documents, it should be considered that the decision becomes effective
upon the announcement of the ruling.
D. Article 266-4 Section 5 of the Criminal Procedure Act provides
that if the public prosecutor does not comply with the court's ruling
concerning the inspection or copying without delay, he/she shall not
make a motion for admission of relevant witnesses and documents as
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evidence. When interpreted, it means that while this provision forces
the public prosecutor to promptly follow the court's ruling to allow
inspection or copying for the purpose of protecting the defendant's
right to inspection or copying of documents, in case of
non-compliance, the public prosecutor shall face the disadvantage of
not being able to file a motion for admission of witnesses and
documents as evidence. For this reason, as long as the court ordered
that the documents be allowed for inspection and copying, the public
prosecutor, in accordance with the rule of law and the principle of
separation of powers, should obviously comply with the court's ruling
immediately. Therefore, the public prosecutor's non-compliance with the
court's ruling infringes on the defendant's right to inspection or
copying of case-related documents and, moreover, the right to a fair
and prompt trial and the right to counsel.
E. The legislative purpose of newly adopting a regulation on
inspection or copying of case-related documents in order to provide
for a prompt and effective remedy, as well as the Court's review of
whether the restriction on the inspection or copying of documents is
justified when the court has already made a judgment on the
justifiability of the public prosecutor's refusal to allow inspection or
copying may, to a certain extent, result in determining the legitimacy
of the court's ruling. Taking the aforementioned points into account,
the act of refusal to allow inspection or copying of documents, as in
this case, itself infringes on the complainant's fundamental rights,
regardless of the need for a review of whether or not there is a
legitimate reason for the public prosecutor to refuse to allow the
inspection or copying of each document.
2. Supplementing Opinion to Majority Opinion of One Justice
The purpose of the regulations of Article 266-3 and Article 266-4
of the Criminal Procedure Act concerning the inspection or copying of
investigation records is to prevent the defendant's or the counsel's right
to inspection or copying of case-related documents from being
rendered nominal and thereby protecting the defendant's right to
defense substantially, while at the same time making public
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prosecutors or courts give prudent judgments to prevent ill effects
such as violation of major public interests including national security.
Yet, the court's ruling over the issue of inspection or copying of
case-related documents may have a significant impact on the parties
concerned and public interest, and there should be an opportunity to
correct a wrongful ruling of the court if there is any. In that sense,
for such rulings on the inspection or copying of documents, it is
required that a legally effective means to file a petition of appeal be
adopted as a special regulation for public prosecutors, defendants and
lawyers.
Meanwhile, it is appropriate to interpret that the court's ruling on
the inspection or copying under the current Criminal Procedure Act
that has no written special regulation can be considered as courts'
judgment as prescribed by Article 402 of the Act and thus can be
appealed against in the same manner as other regular appeals. For this
reason, as the public prosecutor is equipped with the means to raise
objection to the court's ruling that orders him/her to allow inspection
or copying, his/her act of refusal without an appeal process infringes
on the complainants' fundamental rights and therefore violates the
Constitution.
However, given the significance of the decision on whether to allow
inspection or copying of case-related documents and the necessity for
speedy proceeding of procedures, it is well advised from the
legislative perspective that an immediate appeal that has the effect of
suspending the execution, instead of a general appeal without the
effect of suspension of execution, be allowed through a written
provision, also serving as a means of appeal against the court's ruling
on the inspection or copying of case-related documents.
3. Dissenting Opinion of One Justice
The complainants already had their rights redeemed as their counsels
have already completed the inspection or copying of documents
relating to this case, so the complaint in this case does not have a
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subjective protectable interest involved.
In addition, according to the Criminal Procedure Act amended by
Act No.8496 on June 1, 2007, public prosecutors are obligated to
allow the defendant to inspect or copy case-related documents when
ordered by the court's ruling to do so, and if in disagreement, should
file an appeal as provided in Article 402 of the Act. In case the
public prosecutor simply does not follow the court's ruling, he/she
shall suffer a disadvantage of not being able to make a motion for
admission of relevant witnesses and documents as evidence pursuant to
Article 266-4 Section 5 of the Act, and this also substantially affects
the probative power in concrete factual relationship related to
documents concerned. Also, such procedural disadvantages likely to be
suffered by the public prosecutor, who has the burden of proof in
accordance with the principle of presumption of innocence, secures the
effectiveness of court rulings on the public prosecutor's refusal to
allow inspection or copying and functions as a substantial guarantee of
the criminal defendant's right of defense. Therefore, it is hardly the
case that the public prosecutor will disobey the court's ruling made on
the basis of the provision of Article 266-4 of the Criminal Procedure
Act and continue to commit similar types of non-compliance acts, or
that there is a critical need for constitutional clarification in this
regard.
Therefore, the subjective purpose of the claim in this case has
already been served, and it is neither the case that there is likelihood
for such non-compliance of public prosecutors to recur nor that
constitutional clarification is critical. Eventually, this case has to be
rejected, as it has no protectable interest and is thus injusticiable.

- 347 -

16. Short Exclusion Period of Right to Criminal Compensation

16. Short Exclusion Period of Right to Criminal Compensation
[22-2(A) KCCR 1, 2008Hun-Ka4, July 29, 2010]

In this case, the Constitutional Court ruled that Article 7 of the
Criminal Compensation Act which stipulates a claim for compensation
shall be made within 1 year from the date on which the judgment of
not guilty became final is incompatible with the Constitution.

Background of the Case
The movant, being sentenced to life imprisonment with regard to
Gwangju pro-democracy movement, was released for a stay of
execution of the sentence and later, found not guilty at the retrial.
The movant filed a claim for criminal compensation after 8 years
from the date when the judgment of not guilty became final. The
requesting court requested the constitutional review of Article 7 of the
Criminal Compensation Act which stipulates a claim for compensation
shall be made within 1 year from the date on which the judgment of
not guilty became final, sua sponte (hereinafter, the "Instant
Provision").

Provision at Issue
Criminal Compensation Act
Article 7 (Period of Claim for Compensation)
A claim for compensation shall be made within one year from the
date on which the judgment of not guilty became final.

Summary of the Decision
The Constitutional Court decided that the Instant Provision is
incompatible with the Constitution, in a vote of 8 (including 4
concurring opinions with regard to the holding expression) to 1, with
the following reasons:
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1. Court Opinion
The right to criminal compensation of Article 28 of the Constitution,
although its specific substances are delegated to the Legislature, is a
basic right to provide the post-remedy for the person whose freedom
of body was infringed, which expressly declares the compensation for
the substantial damages of freedom of body due to the inherent
dangers of the national criminal procedure system. Therefore, the
legislation on specific proceedings of criminal compensation should
substantially guarantee the effective remedies in order to correspond
with its purpose of the protection of the constitutional basic right.
Exceptionally short statute of limitations or exclusion period would
be necessary when the exercise of a right is easy and frequently
occurred at everyday lives; the legal status of another party becomes
unstable by the exercise of a right; or the rapid resolution of legal
relations can prevent disputes. However, the Provision which states
that the 1 year exclusion period for criminal compensation is not
applicable to one of occasions above and does not effectively protect
the right to criminal compensation which should be strongly protected,
compared than other private rights.
Besides, the Provision states that the exclusion period shall run from
when the judgment of acquittal becomes final, regardless of whether
the accused knows of the finality of the judgment of acquittal.
However, the Criminal Procedure Act assumes the possibility that the
accused may not know the final judgment of acquittal for the reason
that is not liable to the accused: For example, Criminal Procedure Act
permits exceptions that trials may be proceeded without the attendance
of the accused. Therefore, the right to criminal compensation of the
accused would be substantially impaired or become impossible.
Whereas the infringed basic right of the people due to the limitation
of the right to criminal compensation is closely related to freedom of
body, the limited public interests due to the exercise of the right to
criminal compensation is related to finance, which is immaterial under
the scale of the national budget, and the broad right to criminal
compensation of the accused would not lead the legal confusion.
Therefore, the Provision would not satisfy the balance of interests in
that it excessively restricts the economic right which is closely related
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to freedom of body in order to protect the public interest of the
national finance.
Although the Provision violates the Constitution, the decision of
unconstitutional may cause the legal vacuum or confusion in repealing
the Provision. Therefore, we decide that the Provision is not
compatible with the Constitution, respecting the legislative power, with
the order of suspending the Provision until the revision by the
Legislature.
2. Concurring Opinion of 4 Justices with regard to the holding
expression
If we declare the decision of unconstitutional, general provisions
regarding the statute of limitations of national debts would govern the
case. Because the exercise of the right to criminal compensation would
not be barred permanently and the legal vacuum with regard to the
exercise period would not be an issue, we urge to declare the decision
of unconstitutional.
3. Dissenting Opinion of 1 Justice
Article 28 of the Constitution stipulates the right to compensation
from the State 'as prescribed by Act.' The specific procedure of
criminal compensation permits broad legislative discretion in that it
regards reasonable allocation of the national budget with regard to the
protection of rights against the judiciary; as well as it needs to
balance the two conflicting values, the legal stability and justice.
While the Provision stipulates the 'one year' exclusion period, the
accused who received the judgment of acquittal would know her right
to criminal compensation in most cases because the transcript of
judgment and certificate of finality are served to her. Considering that
any additional evidence is unnecessary for criminal compensation, the
exclusion period of 'one year' would not disturb the exercise of the
right to criminal compensation. Besides, the instability due to the
unforeseeable formation of right to criminal compensation promotes the
necessity to stabilize the legal relation in a short period.
The provision stipulates that the exclusion period shall run from
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when 'the judgment of not guilty becomes final': Under the Criminal
Procedure Act, the attendance of the accused is the obligation as well
as the right; the exceptions to the attendance obligation of the accused
is permitted in extremely limited cases; and the accused would be
liable for the ignorant of the judgment of acquittal unless there is any
special consideration. Because the possibility that the accused in
custody would not know the judgment of acquittal without reasons
attributable would be low and problems may arise out of the
instability of legal relations for permitting several exceptions in
calculating the exclusion period, it is not clear that it is the less
restrictive legislative means that has same effects.
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17. Prohibition of Unlicensed Medical Practice
[22-2(A) KCCR 37, 2008Hun-Ka19, 2008Hun-Ba108, 2009Hun-Ma269․
736, 2010Hun-Ba38, 2010Hun-Ma275(Consolidated), July 29, 2010]

In this case, the Court ruled the provisions of the Medical Service
Act and the Act on Special Measures for the Control of Public Health
Crimes which ban and punish unlicensed medical practices
constitutional as they are not contrary to the rule against excessive
restriction and do not infringe on non-medical practitioners' freedom of
occupation or action and medical consumers' right to choose their
medical treatment, and also because the portions concerning the
medical practice of "a doctor" and "a herbal doctor" do not contradict
the principle of legality (nullum crimen sine lege, nulla poena sine
lege) and clarity. Five Justices who held the provisions unconstitutional
constituted a majority but fell short of the quorum of six votes
required to declare them unconstitutional.

Background of the Case
1. 2008Hun-Ka19
The requesting petitioner was prosecuted for, although not a medical
practitioner, committing unlicensed practice of medicine and, with the
underlying case pending, filed a motion to request a constitutional
review of a provision of the Medical Service Act which bans
unlicensed medical practices. The requesting court filed for a
constitutional review of the former part of the main sentence of
Article 27 Section 1 of the Act.
2. 2008Hun-Ba108
The complainants, who were not doctors yet engaged in medical
practices for commercial gain, were prosecuted for allegedly violating
the Act on Special Measures for the Control of Public Health Crimes,
and, with the appeal pending, filed a motion to request a
constitutional review of the former part of the main sentence of
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Article 25 Section 1 of the Medical Service Act, a portion of Article
66 Item 3 concerning the former part of the main sentence of Article
25 Section 1 of the Act, a portion of the former Act on Special
Measures for the Control of Public Health Crimes concerning the
former part of the main sentence of Article 25 Section 1 and that
concerning the medical practice of "a doctor" of the Medical Service
Act. When the motion was denied, the complainants filed for a
constitutional complaint challenging the constitutionality of the
aforementioned provisions.
3. 2009Hun-Ma269
The complainants are those who intend to practice alternative
medicine including acupuncture, and they filed a constitutional
complaint with the Constitutional Court to challenge the
constitutionality of Article 27 Section 1 and Article 87 Section 1 Item
2 of the Medical Service Act, as well as the inaction of not having
adopted a system based on which non-medical practitioners can also
engage in acupuncture and alternative medicine, arguing that the
provisions infringe on their freedom of occupation.
4. 2009Hun-Ma736
The complainant, who was disciplined for practicing herbal medicine
although not being a herbal doctor, filed a constitutional complaint
with the Constitutional Court requesting a constitutional review of
Article 5 of the Act on Special Measures for the Control of Public
Health Crimes and Article 27 Section 1 of the Medical Service Act,
arguing that the provisions infringe on his freedom of occupation.
5. 2010Hun-Ba38
The complainant was prosecuted for violating the Act on Special
Measures for the Control of Public Health Crimes by practicing herbal
medicine without a herbal doctor's license, and, with the appeal
pending, filed a motion to request a constitutional review of Article 5
of the Act on Special Measures for the Control of Public Health
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Crimes and the former part of the main sentence of Article 27
Section 1 of the Medical Service Act. When the motion was denied,
however, the complainant filed a constitutional complaint challenging
the constitutionality of the provisions.
6. 2010Hun-Ma275
The complainants are those who intend to practice alternative
medicine including acupuncture, and they filed a constitutional
complaint requesting a constitutional review of the legislative inaction
of not having stipulated the qualifications and requirements for
non-medical practitioners to practice acupuncture and other alternative
medicine, arguing that such inaction is against the Constitution.

Provisions at Issue
Medical Service Act (Wholly Amended by Act No. 8366, Apr. 11,
2007)
Article 27 (Prohibition of Unlicensed Medical Practice, etc.)
(1) Any non-medical person shall not perform medical practice, and
even a medical person shall not perform any medical practice other
than those licensed.
Article 81 (Quasi-Medical Person)
(1) Notwithstanding Article 27, any bone-setter, acupuncturist or
moxibustionist (hereinafter referred to as "quasi-medical person"), who
has been accredited pursuant to the former provisions before this Act
enters into force, may engage in such profession within his/her place
of practice.
Article 87 (Penal Provisions)
(1) A person, who falls under any of the following subparagraphs,
shall be sentenced to imprisonment for a term of not more than five
years or a fine not exceeding 20 million won.
2. A person who violates Articles 12 (2), 18 (3), 23 (3), 27 (1),
and 33 (2) and (8) (including a case to which said paragraph shall
apply mutatis mutandis pursuant to Article 82 (3).
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Former Medical Service Act (Partially Amended by Act No. 2862,
Dec. 31, 1975; Later Wholly Amended by Act No. 8366, Apr. 11,
2007)
Article 25 (Prohibition of Unlicensed Medical Practice, etc.)
(1) Any non-medical person shall not perform medical practice, and
even a medical person shall not perform any medical practice other
than those licensed.
Former Medical Service Act (Partially Amended by Act No. 4732,
Jan. 7, 1994; Later Wholly Amended by Act No. 8366, Apr. 11,
2007)
Article 66 (Penal Provisions)
(1) A person, who falls under any of the following subparagraphs,
shall be sentenced to imprisonment for a term of not more than five
years or a fine not exceeding 20 million won:
3. A person who violates Articles 12 (2), 18-2 (3), 21-2 (3), 25 (1),
and 30 (2) (including a case to which said paragraph shall apply
mutatis mutandis pursuant to Article 61 (3).
Act on Special Measures for the Control of Public Health Crimes
(Partially Amended by Act No. 8366, Apr. 11, 2007)
Article 5 (Punishment for Illegal Medical Practitioners)
A person, neither a doctor nor a dentist nor a herbal doctor, who
practices medicine for the purpose of commercial gain, in violation of
Article 27 of the Medical Service Act, shall be sentenced to
imprisonment for life or for not less than two years. In such cases, a
fine not less than one million won but not more than ten million won
shall be concurrently imposed.
Act on Special Measures for the Control of Public Health Crimes
(Partially Amended by Act No. 4293, Dec. 31, 1990; Later Partially
Amended by Act No. 8366, Apr. 11, 2007)
Article 5 (Punishment for Illegal Medical Practitioners)
A person, neither a doctor nor a dentist nor a herbal doctor, who
practices medicine for the purpose of commercial gain, in violation of
Article 25 of the Medical Service Act, shall be sentenced to
imprisonment for life or for not less than two years. In such cases, a
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fine not less than one million won but not more than ten million won
shall be concurrently imposed.

Summary of the Decision
For the reasons stated below, the Court held, in a vote of 4 to 5,
the provisions of the Medical Service Act and the Act on Special
Measures for the Control of Public Health Crimes which ban and
punish unlicensed medical practices (hereinafter the "instant
provisions") constitutional as they are not contrary to the rule against
excessive restriction and do not infringe on the non-medical
practitioners' freedom of occupation or action and medical consumers'
right to choose their medical treatment, and also because the portions
concerning the medical practice of "a doctor" and "a herbal doctor" do
not contradict the principle of legality and clarity.
1. Concurring Opinion of Four Justices
In comprehensive consideration of factors including the legislative
purpose of the Medical Service Act, a number of regulations set forth
in the Act which concern the mission of medical practitioners, the
Supreme Court's decisions on the definition of a medical practice and
the history of statutes related to the practice of herbal medicine, the
definition of a medical practice of "a doctor" and "a herbal doctor"
seems neither unlikely to be identified as one single meaning by a
person of sound judgment and common sense nor hardly likely to be
interpreted in multiple ways by judges. Therefore, the portions of the
instant provisions concerning the medical practice of "a doctor" and "a
herbal doctor" do not violate the principle of legality and clarity.
A total ban on non-medical practitioners' medical practice is an
adequate action to protect the right to life and health of individuals as
significant legal interests set forth in the Constitution, as well as to
fulfill the state's duty to protect public health, and such major public
interests cannot be efficiently realized by other means which are less
invasive of people's fundamental rights. For this reason, the restriction
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on fundamental rights imposed by the instant provisions is not in
violation of the rule against excessive restriction and is thus
constitutionally justified.
2. Supplementing Opinion of One Justice
The protection of public health as prescribed by Article 36 Section
3 of the Constitution refers to the right of individuals to demand the
benefits and care required for their own health from the state, and the
state has to go beyond its passive role of not violating the health of
citizens and assume its duty to proactively devise and implement
public health policies. In that sense, it better suits the purpose of
Article 36 Section 3 of the Constitution to include quasi-medical
practice or treatment in complementary and alternative medicine based
on research and verification or to develop a separate system designed
for such areas of medicine that citizens can adhere to.
3. Dissenting Opinion of Four Justices
For medical practices less likely to harm life, body or public health
and sanitation (e.g. acupuncture), it is possible to guarantee people's
right to choose their medical treatment and freedom of occupation to
the fullest extent while serving the legislative purpose of the instant
provisions by allowing people to obtain licenses also for medical
functions requiring less skill than those of licensed doctors and
legalizing medical practices within the licensed area. Nevertheless, the
instant provisions do not require any adequate license system for
medical practices less likely to harm life, body or public health and
sanitation but totally ban non-medical practitioners' medical practice,
thereby violating the rule against excessive restriction and infringing
upon medical consumers' right to choose their medical treatment and
non-medical practitioners' freedom of occupation.
4. Dissenting Opinion of One Justice
The instant provisions allow for the exclusive right of established
medical practitioners and prohibit the entire medical practice of
- 357 -

17. Prohibition of Unlicensed Medical Practice

non-medical practitioners, imposing even criminal punishment in case
of violation. By doing so, the instant provisions criminalize and make
it impossible to turn to any medical practice managed by non-medical
practitioners even in the following cases: i) diagnosed as incurable by
a medical practitioner, ii) unable to opt for medical practitioners'
practice due to excessive medical costs, iii) a disease is cured thanks
to non-medical practitioner's medical care and iv) medical practices
such as acupuncture, moxibustion and magnetic therapy which have
low risk of side effects and, if discontinued, can easily restore the
patient to the original state. As a result, the contested provisions
violate the rule against excessive restriction and infringe on medical
consumers' right to choose their medical treatment.
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18. Claimant for Annulment of Bigamy
[22-2(A) KCCR 113, 2009Hun-Ka8, July 29, 2010]

In this case, the Constitutional Court decided that Article 818 of the
Civil Act, which excludes lineal descendants from the list of people
who can file a claim for annulment of bigamy, runs afoul of the
Constitution in violation of the principle of equality as it discriminates
against lineal descendants without legitimate reasons. In order to
prevent the state of legal vacuum, however, the Court rendered a
decision of incompatibility with the Constitution and therefore, the
Instant Provision shall be tentatively applied until the legislature
amends it by December 31, 2011.

Background of the Case
In 1933, movant's father (hereinafter," the deceased") married his
biological mother (hereinafter, "A") in a region that is currently
included in North Korea and the movant and his siblings were born
to them. Later in 1959, the deceased registered A's death in South
Korea although A actually did not die (A died in 1997). After then,
the deceased married another woman who had been his wife until he
died (hereinafter, "B"), registered the marriage and children were also
born to them. The deceased died in 1987 and on February 16, 2009,
the movant filed a claim for annulment of bigamy against B who is
still living (Seoul Family Court 2009DeDan14527).
While pending the case, the movant filed a motion to request for
constitutional review of Article 818 of the Civil Act (hereinafter,
"Instant Provision") on June 8, 2009(2009ZeGi666). Thereupon, the
court granted the motion and requested for a constitution review of
the Instant Provision to the Constitutional Court.

Provisions at Issue
Article 818 (Claimant for Annulment of Bigamy)
In the case of marriage in violation of the provisions of Article
810, a claim for annulment of the marriage to the court may be made
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by either party, the spouse, the lineal ascendants, the collateral blood
relatives within the fourth degree of relationship, or a public
prosecutor.

Summary of the Decision
In an opinion of 7(incompatible with the Constitution): 1(unconstitutional)
:1(constitutional), the Constitutional Court declared that the Instant
Provision is incompatible with the Constitution for the following
reasons:
1. Court Opinion
The Instant Provision, stipulating a list of people who can file a
claim for annulment, excludes the lineal descendents while including
the lineal ascendants and the collateral blood relatives within the
fourth degree of relationship. Here, we will review whether such
stipulation violates the principle of equality, discriminating against the
lineal descendants without legitimate reasons.
First, comparing parents who are the closest lineal ascendants of the
person who commits bigamy with sons and daughters who are the
closest linear descendents of the person who commits bigamy, they are
all in the first degree of relationship. The discrimination between them
in the Instant Provision, therefore, seems simply based on the
patriarchal and feudal order that children are not allowed to take any
issue with their parents' bigamy, but no other legitimate reasons were
found. Our Court, in the decisions of incompatibility with the
Constitution regarding the House head System case (2001Hun-Ka9,
February 3, 2005) and Same-Surname-Same Origin Marriage Ban case
(95Hun-Ka6, July 16, 1997), has declared that the ideology of
patriarchy goes against the constitutional order of marriage. Therefore,
excluding the lineal descendents whose legal interests regarding the
right of inheritance are as grave as those of lineal ascendants from
the list of people who can file a claim for annulment of bigamy is
merely based on the relics of patriarchy which have not been tolerated
by our Constitution since its enactment, and as a result, its legitimacy
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cannot be recognized.
Further, among the collateral blood relatives, uncles, cousins, nieces
and nephews who are not even included in the scope of family as
stipulated in the Civil Act may have the right to file a claim for
annulment of bigamy. It is unreasonable that while cousins who can
be younger than a lineal descendent have the right to file a claim for
annulment of bigamy, the lineal descendent, who has more legal
interests in the claim for annulment of bigamy, for example, the
amount of his/her inherited property can be increased or the payment
order of veteran payments eligible to receive the compensations
stipulated in the Act on the Honorable Treatment and Support of
persons, etc. of Distinguished Services to the State may be different
by annulment of bigamy, does not have the right to claim for
annulment of bigamy.
Meanwhile, there is an argument that since a public prosecutor is
included in the list of the person who can file a claim for annulment
of bigamy, the illegitimacy of such discrimination can be mitigated
although lineal descendents are excluded. But, considering the fact that
there is no procedural provision through which a lineal descendent can
request a public prosecutor to exercise his/her right to file a claim for
annulment of bigamy and that, although it is possible for a lineal
descendent to request a public prosecutor to file a claim for
annulment, it is only a way to just encourage the public prosecutor to
exercise the authority, simple inclusion of public prosecutor in the list
seems far short of correcting the illegitimacy of the discrimination
reviewed above.
Consequently, the Instant Provision violates the principle of equality
and the Constitution, as it gives a right to file a claim for annulment
of bigamy to the lineal ascendants and the collateral blood relatives
within the fourth degree of relationship while not to the lineal
descendents without legitimate reasons.
However, should the court decide on the Instant Provision as
unconstitutional and thereby it loses its effect immediately, legal
vacuum would occur. In order to prevent such state of vacuum, the
Court declares the Instant Provision as incompatible with the
Constitution and it shall be tentatively applied until the legislature
revises it by December 31, 2011.
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2. Concurring Opinion of One Justice
The holding should not be a decision of incompatibility with the
Constitution but be a decision of limited unconstitutional with the
subject matter of review specified. The decision should say that "the
Instant Provision's failure to stipulate the lineal descendents as ones
who can file a claim for annulment of bigamy while including the
lineal ascendants and the collateral blood relatives is in violation of
the Constitution."
3. Dissenting Opinion of One Justice
Considering the facts that in most cases of bigamy, a prior marriage
is actually dissolved and a subsequent marriage works as a real
marriage and that the Civil Act stipulates bigamy not as one of the
causes for nullity of marriage but as one of causes for annulment of
marriage, it is proper to consider that annulment of bigamy should be
left to the right to self-determination of the person whose legal rights
are directly infringed by a bigamy and that person's spouse.
to the right to self determination of the person whose legal rights
are directly infringed by a bigamy and his/her spouse. Therefore, the
part in Article 818 of the Civil Act which provides for "the lineal
ascendants, the collateral blood relatives within the fourth degree of
relationship" as the ones who can file a claim for annulment of
bigamy should be regarded violating the Constitution, illegitimately
infringing the marital right and the self determination regarding marital
relationship of the person directly involved in bigamy. As a result, we
should not declare that the Instant Provision's failure to include the
lineal descendents in the list of people who can file a claim for
annulment of bigamy is in violation of the Constitution.
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and

Article

18(1)(5)

of the

Functional Health Foods Act
[22-2(A) KCCR 232, 2006Hun-Ba75, July 29, 2010]

In this case, the Constitutional Court decided that it does not violate
the Constitution to mandate the censorship of labels or advertisements
of functional health foods under the Functional Health Foods Act.

Background of the Case
The complainant, a corporation engaged in sales of functional health
foods, requested the Korea Health Supplement Association (hereinafter,
'KHSA') to deliberate the labels and advertisements of functions to
promote the sales of functional health foods, 'Glucosamine' and
'Hong-Gook.'
KHSA notified the conditional pass result, with partial revision and
elimination of certain elements after the deliberation by the Functional
Labels or Advertisement Commission (hereinafter, the 'commission');
however, the complainant advertised without any revision despite of
the conclusion of the deliberation. Because the complainant's
advertisement did not follow the conclusion of deliberation, the head
of Gangnam-gu, Seoul, issued an disposition of suspension of business
for 3 months under Article 18 (1)(5) and 32 of the Functional Health
Foods Act.
The complainant filed a lawsuit to seek the cancellation of the
disposition; and while the case is pending, the complainant filed a
motion to request for the constitutional review of the censorship on
functionality labels or advertisements of functional health foods,
alleging that it violates the principle of prohibition of censorship,
thereby infringing the freedom of speech of the complainant. When
Seoul Administrative Court dismissed the case and motion, the
complainant filed this constitutional complaint.

Provisions at Issue
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Functional Health Foods Act (enacted by Act No. 6727 on August
26, 2002)
Article 16 (Deliberation on Labels or Advertisements regarding
Functionality)
(1) Any one who intends to attach labels or run advertisements
regarding functionality in functional health foods shall undergo
deliberation, in accordance with standards, methods and procedures for
deliberating on the labels or advertisements of functional health foods,
which are determined by the Commissioner of the Korea Food and
Drug Administration.
(2) The Commissioner of the Korea Food and Drug Administration
may entrust tasks concerning deliberations about labels or
advertisements regarding functionality in functional health foods under
paragraph (1) to organizations established under Article 28.
Article 32 (Revocation of Permission for Business)
(1) The Commissioner of the Korea Food and Drug Administration
or the head of Si/Gun/Gu may revoke permission for business as
prescribed by Presidential Decree, fully or partially suspend the
relevant business by fixing a period within six months or issue an
order to close down the places of business (limited to business
reported under Article 6; hereinafter the same shall apply in this
Article), when business operators fall under any of the following
subparagraphs:
3. When they have violated the provisions of Article 18 (1);
The former Functional Health Foods Act (enacted by Act No. 6727
on August 26, 2002, but prior to the amendment by Act No. 8941 on
March 21, 2008)
Article 18 (Prohibiting False or Exaggerated Labels or Advertisements)
(1) No business operator shall engage in false or exaggerated labels
or advertisements falling under the following subparagraphs, concerning
the names, raw materials, manufacturing methods, nutrients, ingredients,
usage methods or qualities of functional health foods:
5. Labels or advertisements which have failed to undergo
deliberation under Article 16 (1) or have details different from those
subject to deliberation.
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Summary of the Decision
The Constitutional Court declared that Article 18 (1)(5) of the
Functional Health Foods Act, stipulating the censorship on functionality
labels or advertisements of functional health foods, does not violate
the Constitution (by 4 Constitutional Opinions, 3 Concurring Opinions,
and 2 Dissenting Opinions), with the following reasons:
1. Court Opinion
Freedom of speech and press, secured by Article 21 of the
Constitution, protects the free expression and communication of ideas
or opinions, including labels or advertisements of functional health
foods of this case.
In applying the principle of prohibition of censorship, we have
narrowly interpreted the scope of the censorship within the meaning of
the true purpose of Article 21 of the Constitution by absolutely
prohibiting only the censorship that meets four elements including the
censorship proceeding by the public authority. Therefore, the principle
of prohibition of censorship should be limitedly applied under the
purpose of the Constitution that secures the freedom of speech and
prohibits censorship.
If false or exaggerated advertisements of functional health foods are
not prevented, it would cause various damages to the health of people;
and even if false or exaggerated advertisements are punished later, the
physical or health harms of consumers can not be recovered, implying
its imperfect efficacy. On the other hand, advertisements of functional
health foods, which are purely commercial, are rarely related to
political expression on ideas or knowledge; and the censorship on such
advertisements would not affect the originality and creativity of artistic
activities or freedom of speech, which has possibility to limit the
freedom of expression to that which satisfies the whim of the person
in authority.
Therefore the Instant Provision is not censorship that is absolutely
prohibited by the Constitution when the need for regulation of labels
and advertisement of the functional health foods is high. Because
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legislative body is obliged to protect the health of the people under
Article 36(3) of the Constitution in addition to the freedom of speech
and press, enactment of the provision by the legislative branch to
secure both the freedom of speech and press and right to health and
find balance amongst basic rights is not considered censorship.
However, because labels or advertisements of functional health foods
of this case is regarded by freedom of speech of Article 21 of the
Constitution, its deliberation proceeding should follow the principle
against excessive restriction of Article 37(2) of the Constitution. We
found that it does not violate the principle of excessive restriction,
thereby not infringing the basic rights, including the freedom of
speech, of the complainant with the following reasons:
The instant provision of this case has the legitimate legislative
purpose because the deliberation on labels or advertisements of
functional health foods provides the correct information regarding
functional health foods, prevents false or exaggerated advertisements,
and promotes health of the people. It also satisfies the appropriateness
of means to censor the draft of labels or advertisements ex ante and
provides the post-remedy proceeding for objections.
With the consideration of the broadness of physical or health
damages to the people by false or exaggerated advertisements and the
inefficiency of post-remedies, the prior review on labels or
advertisements of functional health foods is necessary to achieve the
legislative purpose; and the pursued public interests are well balanced
against the restricted private interests.
2. Concurring Opinion of Two Justices
Article 21 (1) of the Constitution provides the freedom of speech,
including the commercial speech, to the people. Because the
advertisements of functional health foods of this case are within the
protection scope of freedom of speech as commercial speech,
censorship should be absolutely prohibited according to Article 21 (2)
of the Constitution.
We have prohibited prior review only when the review satisfies
every four element that requires the duty of submission of the
expression, the deliberation proceeding conducted by the public
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authority, etc., in applying the principle of prohibition of censorship.
Therefore, it would be sufficient to review the applicability of these
elements in this case.
With regard to the element of deliberation proceedings conducted by
the public authority, Commission of Functional Labels or
Advertisement would not be classified as the public authority
conducting the prior review, unlike Commission of Ethics of Public
Performance, Korea Media Rating Board, or Korea Advertising Review
Board, which has been declared as the public authority. Therefore, this
case would not be governed by the principle of prohibition of
censorship, even without reviewing other elements.
3. Concurring Opinion of one Justice
The scope of "speech or expression" in Article 21 of the
Constitution is limited to those that are related to the "oral or written
expression of diverse ideas of the democratic society." In that sense,
labels or advertisements of functionality of functional health foods do
not qualify as speech or expression. (See the concurring opinion by
Justice Cho, Dae-hyeon of 2005Hun-Ma506 decision decided on June
26, 2008). Therefore, the prior review by the commissioner would not
violate Article 21 (2) (prohibition of censorship on speech and the
press) of the Constitution.
4. Dissenting Opinion of Two Justices
Article 21 (1) of the Constitution guarantees the freedom of speech
and press to the People; and Article 21 (2) of the Constitution
stipulates the prohibition on permission or censorship of speech and
press, implying the 'speech and press' of Article 21 (1) and (2) of the
Constitution are equivalent and freedom of expression is protected as
the basic rights.
Because labels or advertisements of functional health foods of this
case, which are commercial speech, are also protected by the freedom
of speech and press of Article 21 (1) and (2) of the Constitution, the
principle of absolute prohibition of censorship should be applied to
this case where meets every four requirement for the principle of
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prohibition of censorship.
Despite the Commissioner of the Korea Food and Drug
Administration (hereinafter, the "commissioner"), which is the public
authority, delegates the prior review of functional labels or
advertisements of functional health foods to KHSA, which is the
private organization, the commissioner regulates the review standard,
method, and procedure of the deliberation on labels and advertisements
of functional health foods (Article 16 (1) of the Functional Health
Foods Act), thereby the commissioner can remotely controls the
deliberation of the KHSA by amending the review standard at any
time.
The commissioner also can affect the composition of the commission
because the commissioner reserves a power to approve the
appointment of members of the commission of KHSA which reviews
functional labels or advertisements of functional health foods in
practice (Article 10 (3) of the Review Standard). Besides, after the
number of members of the commission was increased from 15 to 25,
the related public officials have been organized into the commission,
suggesting the commission is not the completely independent
organization from the public authority and the pubic authority is
involved in the composition of the commission.
Even from the perspective of procedure, the commission is not
completely independent from the public authority: the Minister of
Health and Welfare or the commissioner can assist a part or whole of
expenses of private organizations in order to promote the safety of
functional health foods within the given budget (Article 39 of the
Functional Health Foods Act), implying the public authority can affect
the deliberation procedure at anytime through such assistance.
Therefore, with these considerations above, the commission of
KHSA is not independent from the public authority such as the Korea
Food and Drug Administration in deliberating the prior review of
functional labels or advertisements of functional health foods, thereby
admitting the nature of the public authority of KHSA, the reviewing
body.
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20. Suspension from Duty of Heads of Local Governments
[22-2(A) KCCR 526, 2010Hun-Ma418, September 2, 2010]

In this case, the Court held incompatible with the Constitution
Article 111 Section 1 Item 3 of the Local Autonomy Act, which
mandates a deputy head of the local government to act for its head in
case he/she is sentenced to imprisonment without prison labor or a
heavier one and before the sentence has yet to be final, stating that
the provision infringes on the right to hold public office and the
equality right by violating the principle of presumption of innocence
and rule against excessive restriction. Given that the provision has
portions both constitutional and unconstitutional, it was ordered that
the legislature were to selectively amend the provision by December
31, 2011 and the application of the provision be suspended until the
date of amendment.

Background of the Case
In September of 2009, the complainant was sentenced to eight
months of imprisonment and two-year suspension of execution for
violation of the Political Fund Act at the Seoul Central District Court.
With the appeal pending at the Supreme Court and the sentence yet
to be determined, the complainant was elected as Governor of
Gangwon-do at the fifth nationwide regional elections held in June 2,
2010 and sworn in as the new Governor on July 1, 2010. The
Governor, however, was excluded from office immediately after his
inauguration in accordance with Article 111 Section 1 Item 3 of the
Local Autonomy Act (hereinafter the "Instant Provision") and is
currently unable to discharge his office.
In response, the complainant filed the constitutional complaint in this
case, arguing that the instant provision infringed on his right to hold
public office and equality and violated the principle of presumption of
innocence.

Provision at Issue
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Local Autonomy Act (Wholly Amended by Act No. 8423, May 11,
2007)
Article 111 (Acting for Head of Local Government, etc.)
(1) Where the head of a local government falls under any of the
following subparagraphs, the deputy Mayor, vice governor, or deputy
head of the City/Do or Si/Gun/Gu concerned (hereafter referred to as
the "deputy head of the local government" in this Article) shall act
for him/her:
3. Where he/she is sentenced to imprisonment without prison labor
or a heavier one, which has yet to become final;

Summary of the Decision
I. Concurring Opinion of Justice Lee, Kang-Kook, Justice Kim,
Hee-Ok, Justice Kim, Jong-Dae, Justice Mok, Young-Joon and
Justice Song, Doo-Hwan
A. Article 27 Section 4 of the Constitution provides that "The
accused shall be presumed innocent until a judgment of guilt has been
pronounced," which indicates that the accused should in principle be
regarded as innocent until declared guilty and that neither tangible nor
intangible form of disadvantage can be given under presumption of
guilt. Yet, the instant provision attaches negative connotation to the
fact that the accused is "sentenced to imprisonment without prison
labor or a heavier one"—that community trust and the head of a local
government's commitment to his/her duty will be undermined," and,
solely based on the condition that such holding has been announced,
the accused is put to a disadvantage of getting his/her duty suspended
for an indefinite period of time until the determination of the
sentence. Moreover, strict conditions are not even adopted to keep
disadvantages to a necessary minimum in imposing them. Therefore,
the instant provision violates the principle of presumption of
innocence.
B. 1. Although the option of excluding the head of a local
government from his/her office was taken in order to achieve the
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legislative purpose of establishing discipline in public office and
preventing challenges to community welfare and operation of local
government administration, the legislature, according to the rule against
excessive restriction, has to choose a means least invasive of
individual fundamental rights out of all the available means. Yet, it is
difficult to conclude that excluding the head of a local government
from his/her duties without additional conditions other than being
sentenced to imprisonment without prison labor or a heavier one is
the least restrictive means to serve the stated legislative purpose. In
particular, in case a person is elected a head of a local government
after being sentenced to imprisonment without prison labor or a
heavier one as the complainant in this case, the legislative purpose of
"maintaining the public trust in the administration of local
governments" does not constitute an adequate ground to restrict the
right to hold public office of heads of local governments.
2. Although sentenced to imprisonment without prison labor or a
heavier one, the head of a local government has no difficulty in
fulfilling his/her duty as far as they are indicted without physical
detention/custody and there is thus no direct need for a deputy head
to act on Head's behalf; as such, even if there is an immediate need
for such suspension of duty, the suspension should be limited to cases
where effective operation of local government administration is likely
to face a huge risk or where irrecoverable public interest can be
violated when such suspension has to wait until determination of the
sentence; it is necessary to limit the application of the provision to
cases where the accused has committed a crime which clearly requires
suspension of duty before determination of sentence depending on the
type and gravity of the crime concerned, such as whether the crime
sentenced to imprisonment without prison labor or a heavier one took
place in the course of or after the election of the local government
head concerned and whether the offender committed an intentional or
negligent crime.
In light of the aforementioned reasons, the instant provision does
not give the local government head the opportunity to vindicate
him/herself and extends its application indefinitely to all types of
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crimes deserving imprisonment without prison labor or a heavier one,
thereby totally excluding the possibility of case-specific judgments on
the need for suspension of duty. The instant provision, therefore,
restricts fundamental rights to the extent that the restriction exceeds
the necessary minimum.
3. In accordance with the instant provision, the head of a local
government concerned will get the prejudice among community
residents that he/she is a convicted criminal as well as have his/her
duty suspended for an indefinite period of time. Furthermore, if the
accused head of the local government turns out to be innocent, he/she
will face serious disadvantages to the already violated right to hold
public office, which would be irrecoverable at the point to
exculpation. As such disadvantages are by no means so insignificant in
comparison with the public interest aimed to be achieved by the
instant provision, this also results in a failure to achieve balanced
interests.
4. Therefore, the instant provision violates the rule against excessive
restriction in regulating the right to hold public office of the
complainant who serves as the head of a local government.
C. The National Assembly members essentially share the same status
as heads of local governments in terms of the ethics and credibility
required in the course of election or discharge of duties as public
officials elected to their position. Yet, there is no system that
suspends National Assembly members from fulfilling their duties even
before the sentence of imprisonment without prison labor or a heavier
one becomes final. In that sense, imposing such regulation only on the
heads of local governments is not deemed a reasonable discrimination
and thus violates the principle of equality.
II. Opinion of Constitutional Incompatibility by Justice Cho, Dae-Hyun
The instant provision has to meet the conditions set forth in Article
37 Section 2 of the Constitution in regulating the election results, the
right to hold public office of heads of local governments and the right
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to presumption of innocence until proven guilty of the accused. In the
case of heads of local governments who are directly entrusted with
the right to hold public office by the people through elections, it is
difficult to conceive that continuing to allow them to fulfill their
public duties even in the following cases serves the purpose of the
commission: i) when the legitimacy of their election has been lost or
ii) when they have committed a crime in their discharge of duties
contrary to the purpose of the commissioning. Therefore, if the head
of a local government is sentenced to imprisonment without prison
labor or a heavier one due to one of the aforementioned two cases, it
is hardly a direct violation of the principle of presumption of
innocence nor the rule against excessive restriction even if the local
government head gets his/her duty suspended before determination of
the sentence. Other than the stated two cases, however, preventing the
head from fulfilling his/her duties before determination of sentence just
because he/she was sentenced to imprisonment without prison labor or
a heavier one is against the principle of presumption of innocence and
the rule against excessive restriction.
As the instant provision has parts both constitutional and
unconstitutional and the unconstitutional portion violates the fundamental
right of the complainant, it is proper to entrust the selective procedure
of distinguishing the unconstitutional and constitutional parts to the
National Assembly's legislation. Therefore, it is required that the instant
provision be held incompatible with the Constitution.

III. Dissenting Opinion of Justice Lee, Kong-Hyun, Justice Min,
Hyeong-Ki and Justice Lee, Dong-Heub
A. 1. The main legislative purpose of the instant provision is to
prevent risks of undermining the community trust and harming work
commitment present in managing effective and efficient operation of
local government administration, and excluding the local government
head from his/her office appears to be the only and desperate means
to avoid the stated risks when the sentence is yet to be final
desperate. For this reason, such an action is considered as an
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appropriate means.
2. The instant provision is deemed to have employed the least
restrictive means possible given the following points: i) if the court
issued a sentence of imprisonment without prison labor or a heavier
one based on comprehensive consideration of all factors including the
kind and gravity of crime, it can be rightfully considered that a
concrete risk concerning the community welfare and local government
administration has already taken place and is thus needless to set forth
additional conditions such as "in case of a concrete risk" or "in the
event of a possible violation of irreparable public interests," ii) it is
difficult to set a clear standard that indicates what degree and type of
crime warrants immediate suspension of duty without the need for any
additional conditions, iii) the suspension of duty pursuant to the instant
provision is merely a temporary one once the accused gets lighter
sentence or is found innocent at a higher court, and the temporary
suspension leads to minimum disadvantage since the position of the
head of a local government is still preserved during the suspension,
and iv) it is not easy to come up with a procedure that offers elected
public officials the opportunity to vindicate themselves on the need for
suspension of duty.
3. While the disadvantage that the head of a local government
suffers in accordance with the instant provision is limited to the
necessary minimum, the disadvantage is far outweighed by the public
interest of preventing the risks to community welfare and effective and
efficient local government administration possibly caused by
undermined trust in public duty when the local government head is
sentenced to imprisonment without prison labor or a heavier one.
Therefore, the instant provision also achieves the balance of interests.
4. In this context, it is unlikely that the instant provision has
violated the rule against excessive restriction in regulating the right to
hold public office of heads of local governments. In legislation of
other countries, a number of legal systems are found to automatically
suspend the heads of local governments without any further conditions
when they are convicted at a lower court for a crime calling for
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statutory punishment
B. The principle of presumption of innocence means "one is not to
be discriminated under the presumption of guilt until proven guilty,
and even if discrimination has to take place it has to be consistent
with the principle of proportionality so that it is confined to the least
minimum extent." Therefore, it is not that all types of discrimination
are against the principle of presumption of innocence, but that
discrimination consistent with the principle of proportionality, when
kept to the necessary minimum, is exceptionally not contrary to the
principle of presumption of innocence.
The suspension of duty imposed by the instant provision is a kind
of a regulation which restricts the right to hold public office of the
complainant who is the criminally accused and, conceptually, is an
action that results in a disadvantage of the complainant. Yet, because
the purpose of levying such duty suspension lies not in condemnation
of conviction or regulation but with removing the danger that may
occur in the process of running the local government administration.
Also, as the resulting disadvantages are kept to the necessary
minimum as mentioned above, the principle of proportionality has been
complied with. Therefore, the principle of presumption of innocence
has not been violated.
C. National Assembly members are members of a panel-like
organization named National Assembly and thus differ from the heads
of local governments who are fully entrusted to leading administrative
institutions. Also, the National Assembly members vary in the nature
of their responsibilities which are difficult to be performed by others
on the members' behalf. Furthermore, due to such difference in the
nature of their responsibilities, duty suspension of National Assembly
members inevitably varies in the influence it has on the operation of
different areas of work. For this reason, imposing restriction only on
the heads of local governments, as opposed to National Assembly
members, as prescribed by the instant provision has reasonable
grounds, and, therefore, this measure is not considered as arbitrary
discrimination contrary to the principle of equality.
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D. It is a corollary that, according to the rule of law, no public
office, however important for advancing local autonomy, is immune
from legal restraint solely based on electoral victory, so it is hardly
the case that the instant provision is contrary to the intention of
residents in the community. In addition, viewed from what meaning
the legislature attached to the instant provision and what the legislative
purpose of the provision are, the need for suspension of duty remains
unchanged regardless of whether the local government head was
elected before or after being sentenced to imprisonment without prison
labor or a heavier one. Therefore, it would mean no difference to the
constitutionality review of the instant provision even if the local
government head is elected after having been sentenced to
imprisonment without prison labor or a heavier one.
IV. Five Justices held that the instant provision is unconstitutional,
and one Justice voted that the provision is incompatible with the
Constitution. When the number of opinions of unconstitutionality and
incompatibility are added, the number of votes, in accordance with
Article 23 Section 2 Item 1 of the Constitutional Court Act, reaches
the quorum of six votes required for ruling in favor of the
complainant. Therefore, the instant provision will be declared
incompatible with the Constitution, and the provision will lose effect
from January 1, 2012 unless amended by legislature no later than
December 31, 2011. Before the instant provision is amended, courts,
other state institutions and local governments will be ordered to stop
applying the provision.
The ruling of the Court in the consolidated case of 2002Hun-Ma699
and 2005Hun-Ma192, May 26, 2005, in which the Court's opinion
varied from this case as it held that the relevant provision of the
former Local Autonomy Act did not restrict the local government
head's right to hold public office nor violated the principle of
presumption of innocence, will be modified accordingly to the extent
not contrary to the holding of this case.
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21. Providing Financial Transaction Information
[22-2(A) KCCR 597, 2008Hun-Ba132, September 30, 2010]

In this case, the Constitutional Court held constitutional the part of
"a court order to produce evidence" in Article 4 Section 1 Proviso
Item 1 of the 'Act on Real Name Financial Transactions and
Guarantee of Secrecy,' which allows provision of financial transaction
information when there is a court order.

Background of the Case
Petitioner is a party in a civil action. While the case was pending,
the court ordered a bank with which the petitioner had an account to
produce evidence that could prove the petitioner's banking transactions
by relying on Section 1 Proviso Item 1 of the 'Act on Real Name
Financial Transactions and Guarantee of Secrecy'. Upon receipt of this
order, the petitioner filed a motion to request for a constitutional
review of the aforementioned provision, but the motion was denied.
Subsequently, the petitioner filed this constitutional complaint.

Provision at Issue
Act on Real Name Financial Transactions and Guarantee of Secrecy
Article 4 (Guarantee of Secrecy of Financial Transactions)
(1) No person working for financial institutions shall not provide or
reveal information or data concerning the contents of financial
transactions (hereinafter referred to as "transaction information") to
other persons unless he receives a request or consent in writing from
the holder of a title deed (in case of trust, meaning a truster or
beneficiary), and no person may request a person working for
financial institutions to provide transaction information: Provided, That
the same shall not apply to any of the following cases in which the
said transaction information is requested or provided to the minimum
limit necessary for the purpose of use thereof:
1. Provision of transaction information by a court order to produce
evidence, or by a warrant issued by a judge;
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Summary of the Decision
In a unanimous opinion, the Constitutional Court held constitutional
the part of "a court order to produce evidence" in Article 4 Section 1
Proviso Item 1 of the 'Act on Real Name Financial Transactions and
Guarantee of Secrecy' (hereinafter, the Instant Provision), which allows
provision of financial transaction information by a court order for the
following reasons.
The Instant Provision allows a person working for a financial
institution to provide or reveal information or data concerning financial
transactions or a person to request a person working for a financial
institution to produce such transaction information, if there is a court
order to produce such evidence and the said transaction information is
requested or provided to the minimum limit necessary for the purpose
of the use. Considering the legislative purpose of the Instant Provision,
the requirement of reasonable balance between the scope of transaction
information exceptionally allowed to be provided and the purpose of
such provision, and the fact that in the event that anyone intends to
request the transaction information pursuant to the Instant Provision,
he/she should do so at a specific financial institution by means of the
standard form as stipulated by the Financial Services Commission
containing the trade period subject to the request, legal grounds for
the request, purpose of the use of the information, contents of the
transaction information requested and so on, it is easily expected that
'the minimum limit necessary for the purpose of the use' means 'the
minimum contents and period necessary for resolving legal disputes.'
Also, as 'the minimum contents and period necessary for resolving
legal disputes' can be defined in various ways depending on the
circumstances, it is technically impossible to set one single criteria to
decide the meaning by legislation, and thus, it is desirable that the
meaning be decided by the judgment of the court as the main agent
in resolving legal disputes. Therefore, the Instant Provision does not
violate the rule of clarity or the rule against blanket delegation under
the Constitution.
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The legislative purpose of the Instant Provision, which is to fairly
solve legal disputes based on substantive truth proven by objective
evidence, is legitimate and the means to achieve the purpose is also
appropriate. The Act on Real Name Financial Transactions and
Guarantee of Secrecy also stipulates criminal punishment for violating
the related provisions while limiting the scope of information to be
provided to 'the minimum necessary for the purpose of the use' and
requiring anyone who intends to request such information to do so at
a specific financial institution with a standardized form. Meanwhile,
the party concerned can appeal against the court order. And, while it
seems inevitable that the decision on what would be 'the minimum
limit necessary for the purpose of the use' should be rendered by the
court, there is no other alternatives to achieve the legislative purpose
of 'fair resolution of legal disputes.' Therefore, the Instant Provision
does not violate the rule of the least restrictive means. Further, it is
hard to conclude that the disadvantage to the holder of personal
information is greater than the public interest in 'fair resolution of
legal disputes.' Therefore, the Instant Provision does not infringe on
the right to self-determination over personal data and information.
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22. Ban on Reappointment of Dismissed Police Officer
[22-2(A) KCCR 678, 2009Hun-Ba122, September 30, 2010]

In this case, the Constitutional Court held constitutional the part of
'dismissed' in Article 7 Section 2 Item 6 of the Police Officers Act
which prevents a police officer who has been dismissed by a
disciplinary action from being reappointed as a police officer.

Background of the Case
Petitioner was appointed as a police officer on November 4, 1978.
Around July 1985, while in office, he was dismissed for the cause of
bribery. But later in January 1990, he passed a special appointment
examination for police officer and was appointed again. Much later in
August 2008, however, the Chief of Gyonggi Police Agency found out
about the 1990 reappointment of the petitioner and subsequently
notified the petitioner a cancellation of the aforementioned appointment
on the ground that he is 'the one who was dismissed by a disciplinary
action' under Article 7 Section 2 Item 6(hereinafter, the "Instant
Provision")' and therefore subject to disqualification for appointment.
At this, the petitioner filed a constitutional complaint on June 19,
2009, asserting that the Instant Provision which is the basis of the
notification of cancellation infringes on his right to hold public office
in violation of the rule against excessive restriction and violates the
principle of equality.

Provisions at Issue
Police Officers Act (revised by Act No. 3606 on December 31,
1982)
Article 7 (Qualifications for Appointment and Grounds for
Disqualification)
② No person who falls under any of the following items shall be
appointed as a police officer:
6. A person who was removed or dismissed by a disciplinary action
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Summary of the Decision
In an opinion of 4(constitutional):4(unconstitutional), the Constitutional
Court declared that the part of 'dismissed' in Article 7 Section 2 Item
6 of the Police Officers Act does not violate the Constitution for the
following reasons:
1. Court Opinion
The purposes to include provisions regarding grounds for
disqualification for appointment as a public officer not only in the
Police Officer Act but also in any Acts related to Public Officers are
to maintain the people's trust in the public official's job execution and
to secure normal and appropriate operation of the job by excluding
anyone who is not qualified to execute public service from being a
public official in advance. Particularly, given the fact that the police
officer works for protecting people's life, body and property and
maintaining public safety and social order including prevention and
investigation of crimes, a higher degree of professional ethics is
required for the police officer. Dismissal is the second severest
disciplinary action against any public official following removal and
placed when the degree of illegality is very grave. And there is
sufficient remedial procedure for an objection to the dismissal. Having
said that, if a decision of dismissal is confirmed even after going
through the remedial procedure, the deed which brings about the
dismissal may not be able to avoid serious ethical and moral criticism.
Moreover, the Instant Provision only prevents a public official who
has been dismissed from being reappointed as a police officer and
there is still a possibility of being appointed again as a public official
other than police officer. Therefore, given the characteristics and
importance of police officer's job and the higher degree of professional
ethics required for the police officers, there is not sufficient basis to
conclude that the Instant Provision infringes on the right to hold
public office by completely excluding those who have been dismissed
from any possibility of being reappointed as a police officer, which
cannot be regarded as an overly excessive measure.
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Meanwhile, legislators have legislative discretion to stipulate grounds
for disqualification from holding public office after sufficiently
considering the job description and characteristics, character of the
organization, etc. of the public office concerned. Police officers,
together with public prosecutors, military service officials, etc., are
categorized as public officials in special service and there have been
separate special Acts for those public officials in special service
stipulating different qualifications for appointment and grounds for
disqualification based upon the responsibility and importance of each
job and its unique characteristics of the status and working condition.
As such, although the causes for disqualification under the Police
Officer Act are somewhat stricter than that of any other Acts, it
cannot be said that the Police Officer Act discriminates against police
officers without legitimate reasons, and therefore, the Instant Provision
does not violate the principle of equality.
2. Dissenting Opinion of Four Justice
Police officers, together with public prosecutors, military service
officials, etc., are categorized as public officials in special service and
they share some similarity. According to the Instant Provision, among
those who are dismissed by a disciplinary action, "the one who wants
to be appointed as a police officer" can never be reappointed as a
police officer, but "the one who wants to be appointed as a public
prosecutor or a military service official" can be reappointed after three
or five years of disqualification period lapses: in case of a public
prosecutor for whom more professional qualification and ethics are
required than a police officer, he/she can be reappointed after three
years from his/her dismissal, and a military service officer for whom
the same level of professional characteristics as a police officer is
recognized can be reappointed after 5 years since his/her dismissal.
Therefore, the Instant Provision illegitimately discriminates between
those who want to be appointed to be a public officer and those who
want to be appointed as a public prosecutor or a military service
official, and thereby violates the Constitution.
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23. Legal Remedies for Offenders Arrested and Detained
Flagrante Delicto
[22-2(A) KCCR 718, 2008Hun-Ma628, September 30, 2010]

In this case, the complainants who had been released after being
arrested red-handed without a warrant and detained for approximately
38 to 46.5 hours filed a constitutional complaint claiming for
unlawfulness of the unnecessarily extended detention, and the Court
ruled the complaint not justiciable, stating that other legal remedies
such as the review of the legality of arrest were not exhausted before
this case was brought before the Court.

Background of the Case
On July 27 or August 15, 2008, the complainants were arrested
flagrante delicto by the police for violating the Assembly and
Demonstration Act and committing general obstruction of traffic under
the Criminal Act at the site of a candlelight vigil in Jongno-gu and
Jung-gu calling for the "quarantine rules on U.S. beef imports to be
renegotiated or scrapped" and then were taken into custody at
detention centers of nine police stations located in the heart of Seoul.
The complainants were eventually released without a detention warrant
within approximately 38 hours to 46 hours from the time of arrest.
Subsequently, the complainants filed a constitutional complaint in this
case, arguing that the unduly extended detention followed by the arrest
infringed on their right to personal liberty, freedom of assembly and
right to equality. Besides, the complainants did not invoke a procedure
to review the legality of the arrest before filing this complaint.

Subject Matter of Review
Whether it is justiciable to file a constitutional complaint without
having filed a petition for review of the legality of arrest against the
respondents (herein the police chiefs) who, without a warrant,
apprehended the complainants red-handed and released them after 38
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to 46.5 hours of detention

Summary of Decision
In a vote of 6 to 3, the Court ruled the constitutional complaint
non-justiciable, stating that, although the complainants had been
apprehended while committing offense at the protest site in the police
officers' presence and held in custody for almost 48 hours in detention
centers of police stations, filing the complaint before invoking a
remedy procedure to review the legality of the arrest violates the
principle of subsidiarity. Meanwhile, three Justices were of the view
that the complaint in this case should be granted since the procedure
to review the legality of arrest does not suffice as an appropriate legal
remedy in this case. The reasoning of the opinions is given below.
1. Court Opinion
Since arrestees have access to the remedy procedure for reviewing
the legality of their arrest as provided in the Constitution or Criminal
Procedure Act, filing a constitutional complaint without having
exhausted the legal remedy is against the principle of subsidiarity and
thus non-justiciable. First of all, being unaware of the availability of
the review of the legality of arrest guaranteed by the Constitution and
Criminal Procedure Act cannot be a sufficient reason to consider that
this case suffices as an exception to subsidiarity. Furthermore,
considering the legislative purpose of the review, scope of those
eligible to petition for review, competent authority of the review,
procedures and the effect of release decisions as provided in
Constitution and Criminal Procedure Act, the review of the legality of
arrest is the most powerful and effective legal remedy for the offender
who believes that his/her arrest on site was unjustified or that his/her
detention was being overly extended beyond the necessary time period.
In that sense, making the offender invoke the procedure to review the
legality of arrest would neither be merely forcing him/her to take an
ineffective remedy of rights nor be requiring a judicial bypass
procedure.
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2. Dissenting Opinion of 2 Justices (Review of Merits Required)
The complainants contest that a comprehensive and holistic view of
the series of measures, including the investigation authority having
arrested and detained the complainants for almost the statutory
maximum for arrest of 48 hours and released them when the arrest
deadline was close at hand, point to an abuse by governmental power
of the regulation on arrest deadline defined in the Criminal Procedure
Act as a means to punish or prevent the complainants from
participating in other assemblies. In the context of this argument, it is
evident that the current procedure to review the legality of arrest
cannot serve as an appropriate legal remedy for judging the lawfulness
of the arrest itself.
The procedure cannot be a substantially effective legal remedy in
this case for the following reasons: a) there is not enough basis to
expect, given the nature of arrest that ends shortly within 48 hours,
that the offender could file a petition for review of the legality of
arrest in a timely manner even if detention is exploited as a means of
punishment or obstruction to attending other assemblies, b) the
offender will be most likely hesitant in filing for the review since the
court's decision on the legality of arrest would be made after his/her
48 hour detention period unless he/she is willing to accept the risk
that the detention period may be extended even further and c) the
procedure is unable to function as a control of unlawful or unjustified
arrest if the investigation authority releases the offender before the
court has reached its decision on the legality of arrest.
At the same time, the complainants argue that it was only after
their release that they realized their arrest and detention by the
investigation authority was in fact abused as a means to punish them
for having attended the assembly at issue or prevent them from taking
part in other subsequent assemblies. And asking these complainants to
initially request the court for review of the legality of arrest and wait
for the court's decision of dismissal before filing a constitutional
complaint is as good as compelling them to take a bypass procedure
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which in fact cannot act as a functional legal remedy.
3. Dissenting Opinion of 1 Justice (Dismiss the Complaint, But
Review of Merits Required)
The proviso of Article 12 Section 3 of the Constitution provides
that "in a case where a criminal suspect is an apprehended flagrante
delicto... investigative authorities may request an ex post facto
warrant," thereby providing an exception to executing a priori warrant,
and Article 213-2 and Article 200-2 Section 5 of the Criminal
Procedure Act stipulates that the request for the warrant of detention
should be "made within 48 hours from the time of arrest."
These provisions reflect the legislator's policy judgment that
detention of less than 48 hours is not against the principle of the
warrant system, taking into account the unusual characteristics of a
flagrant offender, nature of the detention followed by an apprehension
of a suspected criminal flagrante delicto, the time inevitably required
for a criminal procedure and the reality of investigation. As this 48
hour-timeframe is hardly regarded as overly extended even in
comparison with other countries, it cannot be assumed that the
timeframe or standard for deciding whether to secure an ex post facto
warrant significantly oversteps the boundary of legislative discretion
and infringes on the fundamental rights of citizens.
In the case of Korea where ex post facto warrants should be issued
within 48 hours from the time of arrest, it is proper to interpret that
only the detentions which exceed 48 hours are in violation of the
principle of the warrant system. Reversely, it would be improper to
consider even the detentions lasting less than 48 hours to be in
violation of the principle of the warrant system, since this view would
amount to disrespect for the legislator's policy judgment that reflects
the specific realities of Korea and an excessively limited interpretation
of the principle of the warrant system under the Constitution.
Therefore, the detentions in this case that lasted 38 hours to 46.5
hours from the time of arrest do not violate the principle of the
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warrant system provided in the Constitution, and no circumstances
suggests that the fundamental rights of the complainants were violated
by the detention in this case, either. For this reason, the detention in
this case is not against the Constitution.
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24. Competence Dispute between Gangnam-Gu, etc. and the
National Assembly Case
[22-2(A) KCCR 775, 2007Hun-Ra4, October 28, 2010]

In this case, the Constitutional Court held that Article 6-2 of the
Local Tax Act which makes property tax of a Gu (District) be the
Special Metropolitan City and Gu tax, thereby the property tax is
jointly imposed by both the Special Metropolitan City(50/100) and
autonomous Gus (50/100) under the jurisdiction, and Article 6-3 of the
Local Tax Act, which stipulates that all of the property tax revenue
belonging to the Special Metropolitan City shall be allotted to the
autonomous Gus under jurisdiction, does not infringe on the plaintiffs'
local autonomy right guaranteed by the Constitution.

Background of the Case
On July 3, 2007, respondent (National Assembly), in order to cure
the serious financial imbalance among Gu in the Special Metropolitan
City, passed the revised bill to the Local Tax Act for newly enacting
Article 6-2 and Article 6-3 (hereinafter, the Instant Provisions) which
prescribe that, as for Gu within jurisdiction of the Special
Metropolitan City, the property tax which used to be "Gu tax" shall
be the "Special Metropolitan City and Gu tax," and the Mayor of
Special Metropolitan City shall grant all of the property tax belonging
to the Special Metropolitan City to the autonomous Gus under
jurisdiction. The revised bill was promulgated on July 20, 2007 and
took effect on January 1, 2008.
Plaintiffs filed this competence dispute suit to the Constitutional
Court, arguing that, due to the respondent's act of enacting the Instant
Provisions, more than 50% of the plaintiffs' property tax revenue goes
to the Special Metropolitan City; the plaintiffs' tax revenues decrease;
and Gus could be subordinated to the Special Metropolitan City, and
therefore, the Instant Provisions infringe upon the plaintiffs' local
autonomy rights or the core of their right to financial autonomy.
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Provisions at Issue
Local Tax Act (revised by Act No. 8540, July 20, 2007)
Article 6-2 (Joint Imposition of Property Tax within Jurisdiction of
Special Metropolitan City)
① As for a Gu within the jurisdiction of Special Metropolitan City,
property tax (excluding property tax on ships and aircrafts) shall be
the "property tax which is the Special Metropolitan City/Gu tax"
notwithstanding Article 6.
② The amount of property tax of the Special Metropolitan City/Gu
from among property tax which is the Special Metropolitan City/Gu
tax pursuant to Paragraph 1 shall be 50/100 of the property tax
amount (referring to the tax amount obtained by applying the standard
tax rate pursuant to Article 188(1)) obtained by calculating pursuant to
Section 2 of Chapter III, respectively. In such cases, the property tax
of the Special Metropolitan City tax shall be deemed Special
Metropolitan City tax which is an ordinary tax provided for in Article
6(1) and the property tax of Gu shall be deemed as Gu tax which is
an ordinary tax in Article 6(3).
Article 6-3 (Granting Property Tax of Special Metropolitan City)
① The Mayor of Special Metropolitan City shall grant all of the
property tax amount of the Special Metropolitan City pursuant to
Article 6-2 to the autonomous Gus under jurisdiction.
② Necessary matters, such as the standard, method, etc. of granting
property tax of the Special Metropolitan City pursuant to paragraph
(1) shall be stipulated by the Municipal Ordinance of Special
Metropolitan City, taking consideration of the local tax revenue of
autonomous Gus, etc.: Provided, that, where the granting standard is
not determined, it shall be equitably distributed among the autonomous
Gus.
③ The property tax granted by the Special Metropolitan City
pursuant to paragraphs (1) and (2) shall be deemed tax revenue of
property tax of the autonomous Gu concerned.

Summary of the Decision
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1. Issue of this case
The main issue of this case is whether the respondent's act of
enacting the Instant Provisions infringes the plaintiffs' local autonomy
endowed by the Constitution.
2. Whether the plaintiffs' local autonomy right is infringed
A. Local autonomy rights under the Constitution
Article 117 Section 1, by stipulating that "local governments shall
deal with administrative matters pertaining to the welfare of local
residents, manage properties, and may enact provisions relating to local
autonomy within the limits of Acts and subordinate statutes," provides
institutional guarantee of local autonomy. Based on this, local
governments are guaranteed to have rights to local autonomy with
which each local government can autonomously execute administrative
matters under its jurisdiction within the limits of Acts and subordinate
statutes, and those rights include a right to autonomous legislation, a
right to organizational autonomy, a right to autonomous personnel
management, a right to financial autonomy, etc. Among these rights,
the right to financial autonomy means a local government's rights to
autonomously manage its revenue and expenditure not directed by the
State within the limits of Acts and subordinate statutes.
Under the right to financial autonomy, there is a right to
autonomous revenue, meaning that a local government has a right to
autonomously decide its revenue policy from the possible source of
revenue under its responsibility, including a right to impose and levy
public charges such as local tax and allotted charges. There is also a
right to autonomous expense, meaning that a local government can
autonomously use its financial means to execute administrative matters
within its budget under its own responsibility. There financial
autonomy right of local governments, however, is not an absolute right
but formed and restricted by Acts such as the Local Tax Act, the
Local finance Act, the Local Public Enterprises Act, etc.
B. Standard of review as to whether the rights to local autonomy
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are infringed under the Constitution
As reviewed before, since the local autonomy rights guaranteed by
Article 117 Section 1 of the Constitution are not absolute rights but
formed by Acts and subordinate statutes, legislators may restrict local
government's autonomy rights while enacting the matters pertaining to
local autonomy. Although it is possible to restrict the local autonomy
rights, however, the restriction should not infringe on the essence of
the rights such as denying the existence of local government itself or
annihilating the local government's rights.
Therefore, in reviewing infringement of the local government's
autonomy rights by the National Assembly's legislation, it is sufficient
to review whether the essential parts of the local autonomy rights are
infringed and there seems to be no need to apply the rule against
excessive restriction or the principle of equality applicable to review
infringement of fundamental rights.
C. Whether the act of enacting the Instant Provisions infringes the
plaintiffs' local autonomy under the Constitution
(1) Whether the property tax should be reverted to the elementary
local governments
As reviewed before, since the local government's right to financial
autonomy under Article 117 Section 1 of the Constitution is
guaranteed within the scope that Acts stipulate, the simple fact that a
local government has the right to financial autonomy does not
necessarily give the local government the right to have guaranteed
source of income such as a specific tax. Rather, such a right is
formed only after related provisions of Acts are enacted. And the
issue regarding which types of tax should be included to which types
of governmental institutions is a matter to be decided by a national
policy in consideration of the basis of a specific tax, efficiency in
levying the tax, and financial conditions of the institutions where the
tax may possibly be reverted, and there is no constitutional or logical
basis to consider that a certain type of tax should be a state tax or a
local tax.
Therefore, legislators have the authority to decide what kinds of tax
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should be imposed on the people, whether the tax should be a state
tax or a local tax, and whether it is a regional local government or
an elementary local government to which a local tax should be
reverted, and unless it is unreasonably and excessively arbitrary, the
decision by them should be respected.
Property tax, which used to be a Gu tax, was changed into a joint
tax of the Special Metropolitan City and Gus by the Instant Provisions
and since it is hard to conclude that there is a constitutional or
logical basis that the property tax should belong to elementary local
governments, the aforementioned change, which turned a tax that used
belong only to the elementary local government into one that is
shared by elementary and regional local governments, does not go
beyond the legislator's authority.
Therefore, although the Instant Provisions place restrictions on the
plaintiffs' right to financial autonomy by decreasing their revenue,
unless such restriction is so excessive that the plaintiffs' right to
financial autonomy becomes nominal, thereby infringing on the
essential part of the local government's right to financial autonomy,
the respondent's act of legislating the Instant Provisions can be
considered legitimate. As such, in the following part, we review the
issue as to whether the core of the plaintiffs' right to financial
autonomy is infringed by the Instant Provisions.
(2) Degree of decrease in the plaintiffs' revenue from property tax
The Instant Provisions result in 50% decrease in Gu's property tax
revenue, but since the property tax amount of the Special Metropolitan
City shall be allocated to the autonomous Gus under jurisdiction
pursuant to the Instant Provisions and the Seoul Metropolitan City
Ordinance, the actual decrease in the plaintiffs' property tax revenue
will be less than 50%.
According to the data submitted by the plaintiffs, the actual rates of
decrease in the plaintiffs' property tax revenue in 2008 from 2007,
taking the revenue allocated by Seoul Metropolitan City to each
autonomous Gu, are, for example, 9.8% for Jung-Gu, 28.8% for
Seocho-Gu and 31.6% for Gangnam-Gu. And, after taking the amount
of money provided by the Seoul Special Metropolitan City for
compensation of the decrease in Gu's property tax revenue (in 2008,
- 392 -

60%, in 2009, 40%, and in 2010, 20%), the rates of decrease in the
plaintiffs' property tax revenue become even lower, such as 3.9% for
Jung-Gu, 11.5% for Seocho-Gu and 12.7% for Gangnam-Gu.
Meanwhile, in elementary local governments, the rates of fulfilling the
standard for local financial demand are far above 100%, such as
210.8% for Jung-Gu, 124.25% for Seocho-Gu and 197.9% for
Gangnam-Gu, and therefore, it seems that despite the decrease in
property tax revenue by the Instant Provisions, the plaintiffs can
maintain the rates of fulfilling the standard for local financial demand
over 100%.
Considering all the circumstances, although the Instant Provisions
place some restrictions on the plaintiffs' right to financial autonomy by
decreasing their property tax revenue, the restrictions cannot be
regarded as excessive enough to make the plaintiffs' right to financial
autonomy only nominal.
(3) Sub-Conclusion
Therefore, the respondent's act of enacting the Instant Provision
cannot be considered as infringing on the core of the plaintiffs' right
to financial autonomy guaranteed by the Constitution.
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25. Imposition of Expenses for the Excavation of Cultural
Heritage Case
[22-2(B) KCCR 41, 2008Hun-Ba74, October 28, 2010]

In this case, the Constitutional Court held constitutional the second
and third sentences of Article 44 Section 4 of the former Cultural
Heritage Protection Act which impose the expenses for excavation of
cultural heritage on a contractor of construction project when the
contractor carries out the excavation upon permission to excavate
cultural heritage for construction project.

Background of the Case
Petitioner, a company that built horse racing tracks at the time, bore
all the expenses for excavation when cultural heritage assets were
found during the construction. As the construction site for the horse
racing tracks was designated as a "historic site," however, it could not
carry on with the construction project. So, the petitioner filed a
lawsuit, requesting return of unjust enrichment amount to the expenses
for excavating the cultural heritage against the State, and while the
case was pending, filed a motion to request a constitutional review of
Article 44 Section 4 of the former Cultural Heritage Protection Act
(hereinafter, the Instant Provision) which is the ground for the
imposition of expenses on the petitioner, claiming that the Instant
Provision violates the rule against excessive restriction. The court,
however, denied both the request for the return of unjust enrichment
and the motion to request a constitutional review. Subsequently, the
petitioner filed this constitutional complaint in the Constitutional Court.

Provisions at Issue
Former Cultural Heritage Protection Act (revised by Act No.4884 on
January 5, 1995 but before revised by Act No.5719 on January 29,
1999)
Article 44 (Restraint on Excavation) (4) In case of Section 1, Item
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2 or Item 3, the Minister of Culture and Sports may, when he deems
it necessary to do so for the preservation of the cultural heritage,
excavate it directly, or designate a person to excavate it. In this case,
expenses for the excavation shall be borne by the person who carries
out the excavation: Provided, that the expenses for the excavation
during execution of such construction work as prescribed by the
Presidential Decree, may be borne by the State or a local government
within the limits of its budget.

Summary of the Decision
In an opinion of 7(constitutional):2(unconstitutional), the Constitutional
Court declared that the Instant Provision is constitutional for the
following reasons:
1. Majority opinion of Seven Justices
The Instant Provision in this case was enacted to protect buried
cultural heritage assets from reckless excavation during execution of
various types of development projects by imposing the expenses
incurred in the excavation on the one carrying out a development
project who may cause possible damage to cultural heritage during the
construction project, and therefore, legitimacy of legislation and
appropriateness of means of the Instant Provision are recognized. Also,
the Instant Provision does not violate the rule against excessive
restriction, considering the facts that (1) Risk of increased cost due to
excavation is one that can sufficiently be taken into consideration
during the stage of project planning or the process of procuring
business capital; (2) that the one who executes a development project
has an option to choose not to proceed with the project whenever
deciding that it cannot afford to the expenses for excavation; and (3)
that there is a relaxed provision by which the expenses for the
excavation during execution of such construction work as prescribed
by the Presidential Decree may be borne by the State or a local
government.
The third sentence of the Instant Provision does not restrict people's
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fundamental rights but relaxes the burden imposed on the one carrying
out a development project that should bear the expenses for excavation
in principle, bestowing benefit to those who are subject to the Instant
Provision. As overall circumstances, such as government budget,
economic ability of each local government, the effect on development
project and etc., should be considered in deciding the scope to which
the benefit is given, there is not enough basis to conclude that the
scope should only be prescribed by an Act legislated by legislators.
As it is clearly possible to predict the inherent scope of delegation or
limitation of a delegated provision when determination of a specific
scope of subsidizing expenses for excavation is delegated to an
enforcement decree, the Instant Provision does not violated the rule
against blanket delegation.
2. Opinion of Unconstitutionality by Two Justices
According to the Instant Provision in this case, the one that carries
out a development project should bear the expenses for excavating
cultural heritage assets buried under the construction site even when
no permit to excavate cultural heritage is granted to it and such
excavation is carried out directly by the State or its agent due to the
necessity to protect cultural heritage. It is constitutionally acceptable
that if necessary, no permit to excavate cultural heritage is granted to
the one who carries out a development project and such excavation is
carried out directly by the State or its agent due to the necessity to
protect cultural heritage because such a provision is for the fulfillment
of State's duty to protect cultural heritage. Burdening the expenses for
such excavation on the one that carries out development project,
however, is in violation of the Constitution, as it imposes unreasonable
financial burden on it and thereby infringes on its property right.
The one carrying out a development project is not benefited by
State's excavation of cultural heritage from a construction site at all.
In fact, the one carrying out the development project is just
disadvantaged by State's excavation as it should suspend the
construction work which hampers the excavation by the State.
Moreover, the benefit achieved by excavation of cultural heritage
belongs to the State, not to the one who carries out a development
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project. Therefore, as it is the State that is supposed to bear the
expenses for excavation of buried cultural heritage and imposing such
financial burden on the one carrying out a development project cannot
be considered necessary or reasonable, the Instant Provision lacks
legitimacy of legislative purpose and appropriateness of means.
Although a provision of the former Cultural Heritage Protection Act
stipulates that, when the buried cultural heritage assets escheat to the
State, the Minister of the Culture and Sports shall pay indemnity to
the discoverer or finder of the cultural heritage asset and the owner of
the land, etc., and any expenses that have been disbursed in discovery
and finding of the cultural heritage is to be taken into account, that is
not enough. Therefore, the Instant Provision fails to meet the standard
of principle of least restrictive means on the property right.
In case the lawful owner of the excavated cultural heritage is not
found, the relevant cultural heritage in need of a direct preservation of
the State shall be reverted to the State, not to the one who carries
out a development project. Therefore, the Instant Provision, which
imposes all the financial burden of excavation of cultural heritage on
the one carrying out a development project, also loses balance between
legal interests in restricting the property right as it unilaterally scarifies
the one carrying out a development project in order to protect cultural
heritage.
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26. Standard for Inspection of Medical Care Claims Billing
Software
[22-2(B) KCCR 150, 2008Hun-Ma408, October 28, 2010]

In this case, the Court upheld Article 3 subparagraph 5 and Article
4 Section 1 of the Standard for Inspection of Medical Care Claims
Billing Software, which requires medical care institutions to use a
medical care claims billing software package containing an electronic
prescribing software program and the doctors to file, in real time,
reasons for prescribing contraindicated drugs to the Health Insurance
Review and Assessment Service, stating that they do not infringe on
the complainants' freedom of occupation and does not go beyond the
constitutional limits of delegated legislation.

Background of the Case
1. The complainants are those who have obtained doctor's licenses,
and the remaining complainants are those who have operated medical
care institutions from March 13, 1985 to December 26, 2007.
2. On December 17, 2007, the Minister of Health and Welfare
revised the Standard for Inspection of Medical Care Claims Billing
Software, under which the representative of a medical care institution
has to use a billing software package that involves an electronic
prescribing software program (hereinafter the "prescribing software").
The required features of the billing software package are: daily receipt
of information provided by the central management system of the
Health Insurance Review and Assessment Service (hereinafter the
"Review and Assessment Service"); warning message prompt service
associated with contraindications such as age or combined use of
drugs; and real time transmission, using the public key certificate, of
the records of prescribed contraindicated drugs on the contrary to the
warning message on the screen.
3. The complainants filed the constitutional complaint in this case
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on May 23, 2008, arguing that the aforementioned Standard violates
their freedom of occupation.

Provisions at Issue
Standard for Inspection of Medical Care Claims Billing Software
(Amended by Notification No. 2007-120 of Ministry of Health and
Welfare, Dec. 17, 2007)
Article 3 (Scope of Inspection)
The scope of inspection of the medical care claims billing software
requested by the representative (of the billing software provider or the
medical care institution) pursuant to Article 2 shall include the
following subparagraphs: Provided, that subparagraph 5 shall be
excluded from the inspection of the billing software package used by
herbal medical care institutions, and inspection of self-developed billing
software used by hospital-level medical care institutions only requires
that of the following subparagraph 5:
5. Function of the prescribing software program
Standard for Inspection of Medical Care Claims Billing Software
(Amended by Notification No. 2008-6 of Ministry of Health and
Welfare, Mar. 27, 2008)
Article 4 (Requirements, etc. for Prescribing Software Programs)
(1) The prescribing software program provided by Article 3
subparagraph 5 shall:
1. Have daily access to information provided by the central
management system of the Health Insurance Review and Assessment
Service (hereinafter "Review and Assessment Service") and be able to
engage in real-time exchange of materials with the system.
2. Provide message prompts for failure processing and analysis and
offer log management functions.
3. Provide warning messages on the computer screen regarding
medical safety, such as contraindications of age or combined use of
drugs and suspension of supply, and display information, also on the
screen, which is specifically defined by the Minister of Health and
Welfare such as low and high content medication for management of
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low content composition of drugs in prescription. In this case, if
prescription of drugs related to the aforementioned medical safety is
filled for inevitable reasons, the feature of warning message prompts
shall be activated to notify the reasons for such prescription filling.
4. Transmit, in case prescriptions are filled, along with reasons as
specified in the latter portion of subparagraph 3, despite the warning
message prompted on the screen pursuant to the former portion of
subparagraph 3, the information of the prescribed medicine in real
time to the central prescription management system administered by
the Review and Assessment Service in an encoded form using the
public key certificate. Provided, that if the medical care institution is
unable to transmit the information about the prescribed medicine in
real time due to internet connection or other systematic problems, all
relevant information shall be gathered and sent daily as a package or
can be submitted via other methods such as fax or mail.
5. Specify, in case of prescription filling despite the warning
message prompted on the screen pursuant to the former portion of
subparagraph 3, the name of the contraindicated drugs and information
about them in the prescription as provided in medical laws or send a
document containing that information to patients.

Summary of the Decision
I. Legal Issues of the Case
At issue in this case is the constitutionality of the provisions of the
Standard for Inspection of Medical Care Claims Billing Software
(hereinafter the "provisions of the Standard") which, among others,
require medical care institutions to use a billing software package
containing a prescribing software program and doctors to transmit in
real time the reasons for filling prescription of contraindicated drugs,
using functions of the prescribing software, to the Review and
Assessment Service and which, therefore, may have violated the
fundamental rights of the complainants, who are representatives of
medical care institutions and doctors.
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II. Whether Provisions of the Standard Violates the Complainants'
Freedom of Occupation
A. Whether provisions of the Standard restricts the freedom of
occupation
In accordance with the provisions of the Standard, doctors are
required to receive the information provided by the central
management system of the Review and Assessment Service on a daily
basis, transmit medical information to the Review and Assessment
Service in real time in case of filling prescription of contraindicated
drugs despite contraindications such as age, combined use of medicine,
or suspension of supply as notified in warning messages on the
computer screen and to specify the relevant medical information on
prescriptions or send documents containing such information to
patients. Consequently, doctors thus have their right to prescribe drugs
restricted, and the provisions of the Standard regulate their freedom of
occupation.
B. Whether provisions of the Standard violates the principle against
excessive restriction
1. The purpose of the provisions of the Standard lies in preventing
harmful health effects that may occur from inappropriate prescribing of
drugs and in improving and streamlining medical finances through
adequate prescription of doctors by a) contributing to the protection of
public health by offering information in real time to certain institutions
of medical care, b) discouraging medical care institutions from using
contraindicated drugs by prompting warning messages in case of
prescribing such drugs and thus encouraging appropriate prescription
and c) improving medical finances through more appropriate
prescription by doctors. As the provisions of the Standard aim to
contribute to public welfare, they have a legitimate purpose.
2. To control prescription filling of contraindicated drugs and protect
patients' health, it is insufficient to provide doctors with only the
information on contraindicated drugs in advance and, based on ex post
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facto review, lowering the medical care claims. Rather, it would be
more effective to forestall such prescription in the first place by
warning the doctors in real time with all such information related to
prescribing contraindicated drugs. In this regard, the provisions of the
Standard intend to inform doctors of contraindications in real time
and, in case of filling prescriptions against such conditions for
withholding a certain medical treatment, instantly notify the patients
and the Review and Assessment Service of such an act, thereby
keeping doctors' prescription filling of contraindicated drugs under
control. In this sense, the provisions of the Standard qualify as an
adequate means to serve the legislative purpose.
3. Under the current drug utilization review system centered on ex
post facto review, control of the prescription filling of contraindicated
drugs has been ineffective. However, the drug utilization review
remedied by the provisions of the Standard requires that doctors
transmit the details and reasons for prescribing contraindicated drugs in
real time and inform patients of the reasons for such prescription
filling, which aims at reviewing and controlling the prescription filling
of contraindicated drugs in advance and effectively preventing patients
from taking contraindicated drugs. This method of prior control is
effective in achieving the legislative purpose of the provisions of the
Standard, and there appears to be no evident and less restrictive
means. Therefore, the provisions are not in violation of the least
restrictive means.
4. The provisions of the Standard restrict the complainants' rights to
prescribe drugs and thus the freedom of occupation by requiring
doctors to specify reasons for filling the prescription of contraindicated
drugs and transmit that information to the Review and Assessment
Service in real time. However, this is not a total ban on the
prescription of contraindicated drugs but permission conditional on
provision of reasons for such prescription filling. Therefore, the
restriction on doctors' freedom of occupation is not overly excessive.
Meanwhile, implementation of a drug utilization review system
improved by the provisions of the Standard will discourage doctors
from prescribing contraindicated drugs in advance, protect the health of
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patients by preventing their use of contraindicated drugs and even
reduce unnecessary medical costs. In this regard, the resulting
significance and impact of the public interest would be huge. If so,
restriction of occupational freedom imposed on the complainants by
the provisions of the Standard is not inconsistent with the principle of
balance of interests.
5. In conclusion, the provisions of the Standard do not violate the
complainants' freedom of occupation as they are not contrary to the
principle of proportionality.
III. Whether Provisions of the Standard Go Beyond the Limits of
Delegated Legislation
A. Article 28 Section 1 subparagraph 1 and Section 2 of the
Enforcement Decree of the National Health Insurance Act define
operations of the Review and Assessment Service as computer
processing, such as inspection, etc. of software related to request for
review of medical care benefits, but the provisions of the Standard
stipulate the details of the software related to prescribing drugs. In
that sense, the aforementioned provisions of the Enforcement Decree
may not be characterized as a parent or enabling act of the provisions
of the Standard.
B. Yet, Article 56 Section 1 subparagraph 2 of the National Health
Insurance Act sets forth "evaluation of the reasonableness of medical
care benefits," and subparagraph 7 of the Act stipulates "other
operations prescribed by Presidential Decree in connection with review
of the costs of insurance benefits and evaluation of the reasonableness
of insurance benefits" as operations of the Review and Assessment
Service. At the same time, Article 56 Section 2 of the Act provides
that "The criteria, procedures, and methods relevant to the evaluation
of the reasonableness of medical care benefits as referred to in
paragraph (1) 2, 5 and 7, and other necessary matters shall be
prescribed by Ordinance of the Ministry of Health, Welfare and
Family Affairs." Also, Article 83 Section 1 of the same Act provides
that the Review and Assessment Service may request medical care
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institutions to furnish the materials that are necessary for the health
insurance program.
In addition, Article 28 Section 1 subparagraph 1 of the Enforcement
Decree of the Act stipulates "computer processing, such as
development, supply, inspection, etc. of software related to a request
for the review of medical care benefits under Article 43 of the Act"
as part of the "operations prescribed by Presidential Decree" as
provided in Article 56 Section (1) 7 of the Act. At the same time,
Section 2 of the Act provides that "the scope of and procedures for
computer processing under paragraph (1) 1 and other necessary matters
shall be determined and notified by the Minister of Health and
Welfare."
In addition, Article 21 Section 1 of the Enforcement Rule of the
National Health Insurance Act provides that "In case the Review and
Assessment Service evaluates the reasonableness of medical care
benefits, the criteria for evaluation should include medical science and
cost effectiveness, and the results of evaluation should be made
public." Also, Section 3 of the same Article stipulates that "Other
criteria, procedures, and methods relevant to detailed evaluation of the
reasonableness of medical care benefits shall be prescribed and notified
by the Minister of Health and Welfare and Family Affairs."
C. According to organized and systematic review of relevant
provisions such as the National Health Insurance Act and its
Enforcement Decree, the Review and Assessment Service is
empowered to review the costs of medical care benefits, evaluate the
reasonableness of the benefits and request necessary materials from
medical care institutions. Detailed procedures and methods in this
regard can be decided and notified by the Minister of Health, Welfare
and Family Affairs.
In reviewing whether or not to pay the medical care claims,
however, the reasonableness of medical care benefits concerned should
be evaluated first and then that of the billed claims for the medical
care benefits should be judged later. Therefore, the software package
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related to the request for review of medical care benefits may include
the function of evaluating the reasonableness of the benefits, and
incorporating such evaluative function into the billing software program
does not mean that a feature irrelevant to the review of medical care
benefits costs has been included.
In this case, the prescribing software program as prescribed by the
provisions of the Standard enables the instant transmission of
information related to contraindicated drugs and control of prescribing
contraindicated drugs through immediate warning. This procedure can
be equated with the work of evaluating the reasonableness of medical
care benefits and collecting relevant information and is also a
necessity for review of claims for medical care benefits.
Therefore, the provisions of the Standard have been stipulated within
the limits of powers granted by the following enabling statutes:
subparagraph 1, 2 and 7 of Article 56 Section 1, Article 56 Section
2, Article 83 Section 1 of the National Health Insurance Act, Article
28 Section 1 subparagraph 1 of the Enforcement Decree of the Act
and Article 21 Section 1 and 2 of the Enforcement Rule of the Act.
For this reason, the provisions of the Standard have not gone beyond
the limits of delegated legislation.
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27. The Right to Criminal Compensation Case
[22-2(B) KCCR 180, 2008Hun-Ma514, 2010Hun-Ma220(Consolidated),
October 28, 2010]

In this case, the Constitutional Court ruled that Article 4 Section 1
of the Criminal Compensation Act and Article 2 of the Enforcement
Decree of the Criminal Compensation Act that limit the amount of
criminal compensation do not infringe on the right to criminal
compensation; nonetheless, the court ruled that Article 19 Section 1 of
the Criminal Compensation Act, which prohibits the appeal against the
decision of the compensation, infringes on the basic rights of the
complainants, thus violating the Constitution.

Background of the Case
The complainants, who were prosecuted while being detained but
found not guilty, later requested criminal compensation for the above
detention and received the decision of compensation. These
complainants filed this constitutional complaint, alleging that Article 4
Section 1 of the Criminal Compensation Act and Article 2 of the
Enforcement Decree of the Criminal Compensation Act that prescribe
the contents of criminal compensation(hereinafter, the "Compensation
amount provisions") and Article 19 Section 1 of the Criminal
Compensation Act that prohibits the appeal against the decision of
compensation(hereinafter, the "Prohibition of Appeal Provision")
infringe on the basic rights of the complainants.

Provisions at Issue
Criminal Compensation Act (revised by Act No. 3956, November
29, 1987)
Article 4 (Contents of Compensation)
(1) In case of compensation for detention, compensation at the rate
of 5,000 Won or more but not more than the amount determined by
Presidential Decree per day on the basis of the number of days
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detained shall be paid.
Enforcement Decree of the Criminal Compensation Act (revised by
Presidential Decree No. 13386, June 19, 1991)
Article 2 (Maximum Compensation)
The maximum compensation for detention prescribed by Article 4
(1) of the Act shall be five times the daily minimum wage under the
Minimum Wages Act of the year when the reason for compensation
request for one day detention occurs.
Criminal Compensation Act
Article 19 (Appeal)
(1) No appeal shall be lodged against the decision of compensation.

Summary of the Decision
The Constitutional Court decided that the compensation amount
provisions are not unconstitutional in a vote of 7 (constitutional) to 2
(unconstitutional), while unanimously holding the Prohibition of Appeal
Provision violates the Constitution, with the following reasons:
1. The Compensation Amount Provisions
A. Court Opinion
Article 28 of the Constitution protects the basic rights by securing
the right to request the reasonable compensation for the substantial
and psychological damages against the Nation when a detained person
as the accused was found not guilty. Because the right to criminal
compensation shall be exercised according to the legislation as stated
in Article 28 of the Constitution, the specific contents, amount and
procedure of criminal compensation are determined by the Legislator.
Despite the compensation amount provisions set the limitation in the
amount of compensation, it would not be unreasonable for criminal
compensation not to compensate every related damage because criminal
compensation is for the damages which may be caused by the
inherent danger of the criminal procedure system, which differs from
the state compensation that presumes the illegal or illegitimate actions

- 407 -

27. The Right to Criminal Compensation Case

of the Nation. If the compensation amount were determined on
specific or individual damages, compensation procedure would be
unreasonably delayed, which would be against the purpose of criminal
compensation. Besides, the differences in the amount of compensation,
which are caused by individual elements, would hinder the principle of
fairness, implying that the compensation amount provisions do not
violate Article 28 and Article 37 Section 2 of the Constitution.
B. Dissenting Opinion of Two Justices
If the Nation detained an innocent person in the course of the
exercise of criminal justice, the Constitution that respects the
sovereignty of the People requires the Nation to be liable for damages
of the detained person, despite it would not be illegal.
The 'reasonable compensation' of the right to criminal compensation
of Article 28 of the Constitution means the complete compensation for
all damages that arose out of the detention. The limitation in the
compensation amount intends to prevent the burden of national finance
that may be caused by excessive compensation; nevertheless, criminal
compensation is the obligation of the Nation under the Constitution,
implying the financial burden does not justify the denial of the
Constitutional obligation. Therefore, the compensation amount
provisions infringe on the right to criminal compensation of the
complainants by violating Article 28 of the Constitution because the
provisions deny the right to criminal compensation which exceeds a
certain limit without legitimate reasons.
2. The Prohibition of Appeal Provision
The Prohibition of Appeal Provision does not provide the appeal
process against the decision of criminal compensation, prescribing the
decision of compensation as the single-trial system. Nevertheless, it
would infringe on the substances of the right to trial as the basic
right by prohibiting appeal even when the error or unreasonableness in
fact finding or determining the amount of compensation were found. It
would not accord with the nature of the judicial system which pursues
the fairness and justice of trial, by excessively focusing on the legal
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stability. The appeal process, presuming that the appeal is permitted,
would not impose excessive burden on the higher trial because the
immediate appeal is fast and simple and there would not be many
such cases. Therefore, the Prohibition of Appeal Provision violates the
Constitution, infringing on the substances of the right to criminal
compensation and the right to trial.
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28. The Scope of National Police Officials Subject to the Property
Registration
[22-2(B) KCCR 285, 2009Hun-Ma544, October 28, 2010]

In this case, the Constitutional Court decided the Enforcement
Decree of the Public Service Ethics Act which prescribes that assistant
inspectors of national police officials shall register property does not
violate the right to privacy and right to equality.

Background of the Case
Article 3 Section 1 Item 13 of the Public Service Ethics Act and
Article 3 Section 4 Item 6 of the Enforcement Decree of the Public
Service Ethics Act stipulate that assistant inspectors or higher officials
of national police officials shall register their property. The
complainant is a national police official, being promoted to an
assistant inspector from a senior police officer on 2009. 6. 9. and
working for a police station. Arguing the above provisions violate the
right to privacy, right to equality and right to pursue happiness, the
complainant filed this constitutional complaint.

Provisions at Issue
The provisions at issue are the part of 'public officials in specified
fields as prescribed by Presidential Decree' of Article 3 Section 1 Item
13 of the Public Service Ethics Act (revised by Act No. 9402 on
Feb. 3, 2009) (hereinafter, referred to as the "Instant Statute") and the
part of 'assistant inspectors' of Article 3 Section 4 Item 6 of the
Enforcement Decree of the Public Service Ethics Act (revised by
Presidential Decree No. 21289 on Feb. 3, 2009) (hereinafter, referred
to as the "Instant Decree"). It would be reviewed whether the instant
statute and instant decree infringe on the basic rights of the
complainant.
Public Service Ethics Act (revised by Act No. 9402 on Feb. 3,
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2009)
Article 3 (Persons Liable for Registration)
(1) Any public official who falls under any of the following
subparagraphs (hereinafter referred to as "person liable for
registration") shall register property as prescribed in this Act:
13. Other public officials in specified fields and personnel of public
service-related organizations as prescribed by the National Assembly
Regulations, the Supreme Court Regulations, and Presidential Decree.
Enforcement Decree of the Public Service Ethics Act (revised by
Presidential Decree No. 21289 on Feb. 3, 2009)
Article 3 (Persons Liable for Registration)
(4) The term "public officials in specified fields and personnel of
public service-related organizations prescribed by Presidential Decree"
in Article 3(1) 13 of the Act shall be as follows:
6. Superintendents, senior inspectors, inspectors and assistant
inspectors from among the national police officials, and autonomous
superintendents, autonomous senior inspectors, autonomous inspectors
and autonomous assistant inspectors from among the autonomous
police officials

Summary of the Decision
In a unanimous opinion, the Constitutional Court dismissed the part
of 'public officials in specified fields as prescribed by Presidential
Decree' of the instant statute and declared 'assistant inspectors' part of
the instant decree constitutional with the following reasons:
1. The infringement on the basic rights of the complainant would
occur by prescribing the instant decree, which stipulated assistant
inspector shall register property, according to the delegation of the
instant statute. Because the instant statute does not infringe directly on
the basic rights of the complainant, merely providing the ground of
the instant decree, the instant statute lacks in the requirement of
directness.
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2. The instant decree intends to secure the integrity of police
officials by imposing the obligation of property registration of police
officials, thus fulfilling the legitimacy of purpose and appropriateness
of means. Considering that property of assistant inspectors is merely
registered, not disclosed, the scope of property registration is limited,
lineal ascendants or descendants may refuse to notice the property,
criminal sanctions prevent the disclosure of the registered property, the
right to privacy would be infringed at the least degree by the instant
decree. In addition, the privacy restricted by the instant decree is
limited to the property and the property is limitedly disclosed,
implying the disadvantages that are caused by the restriction on
privacy related to property are not significant; whereas, the public
interests of the instant decree contribute to the prevention of
corruption of police officials and guarantee of transparency of
execution of public affairs, securing the responsibility of police
officials as servants of the Citizens in the end. Therefore, the
restriction of the instant decree meets the balance of legal interests,
not violating the right to privacy of the complainant.
3. Considering that the scope and authority of the duty of police
officials are broad, and especially assistant inspectors that are core
manpower of field inspections and are engaged to the duties for the
people would show high possibility of corruption, such as interrupting
to civil disputes or bribery, it would be reasonable to impose the
registration obligation on assistant inspectors whose duties are distinct
from education public officials or military personnel that are not
related to the service for the public. Therefore, the instant decree does
not infringe the right to equality of the complainant.
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29. Inaction of the Speaker of National Assembly after the
Constitutional

Court's

Declaratory

Decision of Authority

Infringement
[22-2(B) KCCR 320, 2009Hun-Ra12, November 25, 2010]

In this case, the Constitutional Court held that the plaintiffs' petition
for competence dispute adjudications, where they, as members of the
National Assembly, claim that their rights to review and vote on the
bills concerned were infringed by the inaction of the National
Assembly Speaker, herein the respondent, should be denied. The
Court's holding was based on the ground that, despite of the
Constitutional Court's prior declaratory decision of the respondent's
infringement on the plaintiffs' rights to review and vote on the bills
by announcing the passage of the bill concerned, that Court's prior
affirmative decision in its binding force does not impose on the
respondent such a particular duty to perform that requires him to
remove the unconstitutionality or illegality of his infringement on the
plaintiffs' right.

Background of the Case
On July 23, 2009, the plaintiffs, the members of 18th National
Assembly who belong to Democratic Party, the Create Korea Party or
the Democratic Labor Party, filed petitions like 2009 Hun-Ra8 with
the Constitutional Court for competence dispute adjudication against
the National Assembly Speaker, the respondent.
In its holding delivered on October 29, 2009, the Constitutional
Court found that, by announcing of passage of the bills related in the
2nd main conference of 283th provisional session of the National
Assembly convened at around 15:35 of July 22, 2009, the respondent
infringed on the plaintiffs' rights to review and vote on the bills
concerned. The Constitutional Court, however, denied the plaintiffs'
request for the affirmation of the invalidity of the respondent's
announcement of passage of the bills concerned.
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Thereafter, on December 18, 2009, the plaintiffs, filed a petition for
competence dispute adjudication with the Court, arguing that the
respondent, by not performing any action, infringed again on their
rights to review and vote on the bills related because the respondent
has not taken any measures since the Court, like the second paragraph
of its decision of 2009 Hun-Ra8 mentioned above, found that the
respondent had infringed on the plaintiffs' rights to consider and vote
on the respective bills related by his announcement of passage of such
bills.

Subject Matter of Review
Whether the respondent infringes on the plaintiff 's rights to consider
and vote on the bills related when the respondent has not taken any
steps to restore those plaintiffs' rights even after the Constitutional
Court, in its decisions like 2009 Hun-Ra8 delivered on October 29,
2009, found that the respondent infringed those plaintiffs' rights by the
announcement of passage of the bills related.

Summary of Decision
Because any opinion does not gain a majority vote, the
Constitutional Court, in a vote of 4(dismissal): 1 (denial):
4(admission), denies all of the plaintiffs' claims based on the following
reasons against the plaintiffs' assertion that the non-feasance of the
respondent for the restoration of those infringed rights of plaintiffs
even after the Constitutional Court's declaratory decision of
respondent's infringement on the plaintiffs' rights to consider and vote
on the bills concerned amounts to another repeated infringement on
their same rights.
1. Majority Opinion (Denial)
A. Opinion(Dismissal) of Four Justices
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The decision on competence dispute by the Constitutional Court
shall bind all state agencies and local governments (Article 67 Section
1 of the Constitutional Court) and therefore the Court's affirmation
decision of infringement on rights is deemed to have a binding force.
However, that binding force is limited to impose on the infringing
party a duty to respect that Court's decision and not to do the same
conduct in the same circumstances in that party's future disposition.
This means that an active duty to correct the prior disposition or to
remove the consequences of that disposition is not required for the
infringing party. The obligation to correct a prior disposition or a duty
to remove the consequences of a prior disposition shall be imposed
based upon a premise that the disposition itself is unconstitutional and
illegal to be void by the Court's revocation or confirmation of
invalidity of disposition.
The Constitutional Court Act does not grant the Constitutional Court
a right to actively impose a duty on a respondent or a 3rd party, only
requiring that the respondent to act in accordance with the Court's
decision when the Court has rendered a decision on admitting the
plaintiff 's allegations in his or her request for adjudication against an
inaction (the second part of Article 66 Section 2 of the Constitutional
Court Act). Thus, there is not enough basis for the Court to consider
that the Constitutional Court, in its decision on the existence or scope
of the competence of an authority or right, can impose a duty of
performance on a respondent or a 3rd party such as the National
Assembly. Accordingly, apart from the question of the respondent's
duty to restore which is required from the binding effect of the
Court's direct revocation or confirmation of the invalidity of the
respondent's disposition, it is difficult for the Court to find that an
active duty to remove a unconstitutional and unlawful infringement on
the right arises when the Court decides just on the existence or scope
of the competence of an authority or right.
Consequently,
including 2009
infringement of
confirmation of

so far as the Constitutional Court in its case laws
Hun-Ra 8 mentioned above only recognizes an
right and does not declare either a revocation or a
the invalidity of the respondent's disposition, the
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respondent's obligation to actively remove the unconstitutionality and
illegality within the prior activity infringing the right of the plaintiffs
does not arise. Thus, the plaintiffs' request in the instant case shall be
dismissed.
B. Opinion(Denial) of One Justice
The decision on competence dispute by the Constitutional Court
shall bind all state agencies and local governments (Article 67 Section
1 of the Constitutional Court Act) and the Court takes charge of
delivering decisions on competence disputes between state organizations
or government institutions. The Court also has a function to restrict on
the government activities to be complied with the Constitution. For the
foregoing reasons and the institutional purpose of the decision on
competence dispute, the respondent, who is directly affected by the
Constitutional Court's decision of the confirmation of infringement on
the plaintiff 's right because of the binding effect of the Court's, is
deemed to be under a constitutional obligation to respect that decision
and to remove the unconstitutional and illegal elements in his or her
own activity.
In the instant case, the Constitutional Court's prior declaratory
decision of infringement on the plaintiffs' rights in terms of procedural
defect, in its binding effect, is inherently limited on its affirmation
that the respondent's announcement of passage of the bills related
unconstitutionally and unlawfully infringed on the plaintiffs' rights to
consider and vote the bills concerned because a decision on
competence dispute is primarily to consider the existence or scope of
the plaintiff 's competence in his or her authority or right,
Consequently, it completely depends on the legislature's discretion how
that unconstitutional and unlawful elements in its infringement should
be removed. Thus, I have not concluded that the Constitutional Court,
by making an additional decision of confirmation of invalidity or
revocation of the respondent's announcement of passage of bills or
illegality of ommission, would be able to attempt for itself to restore
the plaintiffs' rights infringed in order to enforce and implement its
own decision.
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I found that, unlike typical decision of competence dispute, a special
type of decision of competence dispute like the instance case, where
there is a contention over the procedural defect in decision making in
the course of with National Assembly or the Chairman of the National
Assembly as the respondent is not deemed to fall under the scope of
Article 66 Section 2 of the Constitutional Court Act. Thus, there must
be a certain limitation on the binding effect of the Constitutional
Court's decision of infringement on the right or the authority.
If the intention of this decision were to cancellation of the prior
announcement of passage of the bills, as a way to realize the binding
effect of 2009 Hun-Ra8, the decision cannot be justified since it goes
beyond the limit of binding force. On the other hands, if the plaintiffs
are just seeking for the Court to make a confirmation that the
respondent has a duty to remove the unconstitutional and illegal
elements in his announcement of passage of respective bills concerned,
it was unnecessary for the plaintiffs to file this instant case again with
the Court because that confirmation of respondent's duty has already
made because the Court's prior decision on the competence dispute is
binding. I, therefore, conclude that the plaintiffs' petition of the instant
case shall be denied due to lack of merits.
2. Dissenting Opinion
A. Opinion(Admission) of Three Justices
Once the Constitutional Court finds that the rights of some members
of the National Assembly to review and vote a bill were infringed
due to an unlawful legislative process of the National Assembly, the
National Assembly and its members become to be responsible to
remove the unlawful elements in that legislative process and restore
those infringed rights of some members. The Court's decision of
competence dispute is such an affirmation decision that it does not
have any formative effect to directly revoke the respondent's
announcement of passage of the bills related. In our view, a decision
of the Constitutional Court, however, is binding so far as it finds that
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the rights of the National Assembly members are infringed on and the
binding effect of that Court's decision means that the unconstitutional
and unlawful elements discovered in the Court's decision must be
removed in order to restore those members' rights infringed.
Because the Constitutional Court's decisions of competence dispute
including 2009 Hun-Ra8 are binding, the National Assembly in this
instant case must be obliged to correct the unlawfulness resulted in by
the legislative process for its members to review and vote the
respective bills related. The National Assembly, consequently, has to
lawfully reconsider and revote those respective bills related. For these,
the National Assembly itself, if necessary, either can revoke or
confirm the invalidity of its own announcement of passage of those
respective bills or may bring up and lawfully consider the bills to
repeal or revise the Press Law and the Broadcast Act. In addition, the
National Assembly could ratify the prior process of consideration and
vote or the prior announcement of passage of bills related if the
outcome of an lawful re-consideration and re-vote allows.
Although the Constitutional decisions such as 2009 Hun-Ra8 have
denied the plaintiffs' claims for the Court's confirmation of invalidity
of the respondent's announcement of passage of bills for the Press
Law and the Broadcast Act, those decisions neither invalidate nor
exclude the binding effect of the Court's confirmation decision of
infringement on the right. In our view, the Court's denial of the
plaintiffs' claim for invalidation of the respondent's announcement
simply means that the Court deems it is desirable to make the
legislature to determine in its discretion the details of the process and
the plan to correct the prior unlawful process of consideration and
vote.
Accordingly, it is a disregard for the binding effect of the
Constitutional Court's decision maintaining the existing infringement on
the plaintiffs' rights that the National Assembly has not take any
action to conduct its duty to address the unlawful activities occurred
in the process of consideration and vote the bills related and restore
the plaintiffs' right to consider and vote infringed. For the forgoing
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reasons, we conclude that the plaintiffs' allegations in their petition
should be admitted.
B. Opinion(Admission) of One Justices
In my view, the binding effect of the Constitutional Court's
decisions of the infringement on the plaintiff 's right prescribed under
Article 66 Section 1 of the Constitutional Court Act shall be
interpreted in a way that all the state institutions or the local
governments are prohibited from making a consideration or conducting
any activity against the Court's decisions. Furthermore, we should
interpret that binding effect of the Court decisions in a way that all
the state institutions or the local government must have those
decisions to be bases on their considerations and measures taken. In
the instant case, the Constitutional Court's decision of competence
dispute should be deemed to mean not only that the respondent should
not repeat the same unlawful activities which the Court found to be
unconstitutional and unlawful but also that a duty to remove the
unconstitutional and unlawful elements caused by himself or herself
must be imposed on the respondent.
The Constitutional Court is required to decide whether a right is
infringed or not under the Article 66 Section 1 of the Constitutional
Court Act. On the contrary, the decisions of revocation or
confirmation of invalidity of disposition under the first part of the
same Article Section 2 of the Constitutional Court Act may be
additionally declared either at the Court's discretion or in response to
the party's request. This means that, in principle, the Constitutional
Court's role in its decisions on competence dispute is only to
determine whether the respondent's disposition at issue is
unconstitutional and unlawful or not and therefore the Court should
refrain from making a formative decision like the ones of revocation
or confirmation of invalidity of disposition.
Meanwhile, the National Assembly is a decision-making state
organization composed of members elected directly by the vote of the
people. The members of the National Assembly are functioning as the
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representatives of people who represent the interests of the people of
the entire country and the National Assembly has a wide latitude of
legislative-formative power. The National Assembly also is a branch of
government which may inspect or investigate state affairs so that its
independence and autonomy should be protected by the Constitution
(Article 64 Section 1 of the Constitution). Thus, in competence dispute
cases arisen out of legislation between the members of the National
Assembly the Constitutional Court, the Constitutional Court must limit
itself to restore Constitutional order by requiring the respondent
himself to remove unconstitutionality through the binding force. In
doing so, the Constitutional Court must limit itself to adjudicate on
whether the respondent's disposition or inaction is against the
Constitution or the statue. Accordingly, it is undesirable that the
Constitutional Court goes beyond its limit and actively gets involved
in political process of state, by making a formative decision on the
effect of disposition through its decision of revocation or affirmation
of invalidity of that disposition under the first part of Article 66
Section 2 of the Constitutional Court Act.
However, once the Court, like the second paragraph of holding in
the 2009 Hun-Ra8 case, has found that the respondent has infringed
on the plaintiffs rights to review and vote on the bills concerned, due
to the binding effect of the Court's affirmation decision of that
infringement, the respondent must bear a legal duty of performance to
remove the unconstitutional and unlawful elements of his disposition
which infringed the plaintiffs' rights notwithstanding the fourth
paragraph of holding where the Court denied the plaintiffs' claim for
the Court's confirmation of invalidity of the respondent's announcement
of passage of bills related. On the other hands, it must be the
National Assembly or the respondent that has its or his own discretion
in choosing the way to take the measures to remove such
unconstitutional and unlawful elements. In the instant case, however,
the respondent has not carried his legal obligation of performance
occurred by the binding effect of the second paragraph of the Court's
holding and thereafter he even actively deny that obligation, arguing
that he has no legal duty to perform any more by reason of the
Court's denial in the fourth paragraph of its holding explained above.
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For the foregoing reasons, I conclude that the Court should admit the
plaintiffs' allegations in their petition.
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30. Mandatory Elements of Detention Legality Review
[22-2(B) KCCR 358, 2009Hun-Ba8, November 25, 2010]

In this case, the Constitutional Court held the part of Article 209 of
the Criminal Procedure Act that applies Article 70 Section 2 of the
Criminal Procedure Act, perceiving the seriousness of crime, etc. as
the examining grounds of detention legality review, to a detention of a
suspect by a public prosecutor or a judicial police officer is not
unconstitutional.

Background of the Case
The complainant who was detained on charges of fraud filed a
motion for detention legality review. Arguing that Article 70 Section 2
and Article 209 of the Criminal Procedure Act that stipulate the
seriousness of crime, likelihood of repetition of the crime, anticipated
harm to the victim and important witness which the mandatory
consideration elements of detention legality review is unconstitutional
for violating the principle of clarity, principle of presumption of
innocence, principle of investigation and trial without detention, and
principle against excessive restriction under the purpose of detention,
the complainant filed a motion to request constitutional review of
above provisions(hereinafter, combined two provisions referred as the
"instant provisions"). When the motion was denied, the complainant
filed this constitutional complaint.

Provisions at Issue
Criminal Procedure Act (revised by Act No. 8496 on June 1, 2007)
Article 209 (Provisions Applicable Mutatis Mutandis)
The Provisions of Article 70 (2), 71, 75, 81 (1) (main sentence), 81
(3), 82, 83, 85 through 87, 89 through 91, 93, 101 (1), 102(2) (main
sentence) (excluding the part concerning the revocation of release on
bail), and 200-5 shall apply mutatis mutandis to detention of a suspect
by a public prosecutor or a judicial police officer.
Article 70 (Causes for Detention)
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(2) Every Court shall take into consideration the seriousness of a
crime, risk of repetition of the crime, anticipated harm to the victim,
important witnesses, or such, in examining grounds for detention
pursuant section (1).

Summary of the Decision
The Constitutional Court decided the part of Article 209 of the
Criminal Procedure Act that applies Article 70 Section 2 of the
Criminal Procedure Act, which considers the seriousness of crime, risk
of repetition of the crime, anticipated harm to the victim and
important witnesses, etc. as the examining grounds of detention
legality review, to a detention of a suspect by a public prosecutor or
a judicial police officer does not violate the Constitution in a
unanimous vote. The summary of decision is as follows:
1. Justiciability and Justiciable Interests
Under the circumstances the sentence of imprisonment has been
confirmed against the complainant and pretrial detention credits are
decided to be included, the complainant does not hold the judicial
interests to request retrial of detention legality review anymore,
implying no justiciability of this case. However, the instant provisions
demand the constitutional clarification because detention legality review
under the instant provisions may repeatedly raise unconstitutionality
debates. Considering the short period of time of detention legality
review, the justiciable interests should be admitted for the efficacy of
constitutional complaint.
2. Principle of Clarity, Principle of Presumption of Innocence,
Principle of Investigation and Trial without Detention, and
Principle against Excessive Restriction under the Purpose of
Detention
The instant provisions have prescribed the mandatory considerations
in determining detention, not the additional considerations for
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detention.
The instant provisions govern judges in charge of warrants and their
review, and instant provisions would be sufficiently clear for judges to
determine detention with comprehensive understandings of the system
of detention, related provisions, and application methods which the
legislative purpose. Therefore, the principle of clarity would not be
infringed.
The instant provisions do not intend to allow detention based on
presumption of guilt of the suspects. On the contrary, Instant
Provisions, with sufficient clarification of crime as a premise,
objectively layout elements to be considered in the decision to detain.
Through these elements, the principle of proportionality is recognized,
and consequently conforms to the principle of presumption of
innocence and neutrality of the detention system.
Thus, the instant provisions conform to the principle of presumption
of innocence of the Constitution. Besides, the legislative purpose of
the instant provisions rests on the reconfirmation of the principle of
proportionality in the system of detention to improve their prudence.
Suspects who would not flee or destruct evidence are not more likely
to be detained, which means that the principle of investigation and
trial without detention is not violated Therefore, the principle of the
least restrictive means, implied by the principle of excessive
restriction, would not be violated.
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31. Article 11 Section 2, Section 3 and Section 6 of the Act on
Protection of Specific Crime Informants, etc
[22-2(B) KCCR 387, 2009Hun-Ba57, November 25, 2010]

In this case, the Constitutional Court held constitutional Article 11
Section 2 and Section 3 of the Act on Protection of Specific Crime
Informants, etc. (hereinafter the 'Act') which prevent disclosure of
witnesses' personal information and the part of "…may order the
accused … to leave the court or conduct the examination of witnesses'
in Article 11 Section 6 of the Act.

Background of the Case
Petitioners are Kim, OO who is the boss of OO Faction, an
organized group of gangsters assembled for the purpose of committing
crimes and Shim, OO who is the chief executioner or the second boss
of the gang. They were indicted for committing property damage,
personal injury, extortion, etc. in order to maintain the gang syndicate
and Petitioner Kim was sentenced to seven years of imprisonment and
Petitioner Shim was sentenced to four years of imprisonment for
violating the Punishment of Violence, etc. Act (extortion by an
organization or group) on October 24, 2008. (2007GoHap129, etc.).
Upon this, the petitioners appealed to the Seoul High Court on
December 2, 2008(2008No3169). While the case was pending, they
also filed a motion to request a constitutional review of Article 11
Section 2, Section 3 and Section 6 of the Act(hereinafter, the 'Instant
Provisions') which prevent disclosure of witnesses' personal information
and order the accused to leave the court and conduct the witness
examination(2009ChoGi21), but the motion was denied. Subsequently,
the petitioners filed this constitutional complaint against the Instant
Provisions.

Provisions at Issue
Act on Protection of Specific Crime Informants, etc.
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Article 11 (Special Provisions on Summons or Examination of
Witnesses)
(2) When any retaliation is likely to be taken against summoned
witnesses or their relatives, the chief judge or a judge may allow the
relevant court official of Grade IV or clerk to omit all or part of
personal information of the relevant witnesses, after recording the
purport thereof in the protocol of trial. In such cases, the chief judge
or a judge may request prosecutors to prepare and manage the identity
management cards of witnesses whose identity management cards have
not been prepared.
(3) The chief judge or a judge shall endeavor to ensure that the
personal information of witnesses is not disclosed in the processes of
the examination of witnesses, such as identification, witness oath or
testimony, in cases under paragraph (2). In such cases, the
identification of witnesses summoned under paragraph (1) shall be
made by identity management cards suggested by prosecutors.
(6) The chief judge or a judge may order the accused or audiences
to leave the court or conduct the examination of witnesses in places,
other than open court, either ex officio or when it is recognized that
there are sufficient grounds for application under paragraph (5). In
such cases, state-appointed defense counsel shall be appointed when no
defense attorney is available.

Summary of the Decision
Article 11 Section 2 and Section 3 of the Act (hereinafter, the
'non-disclosure provisions') which prevent disclosure of witness'
personal information throughout the witness examination process and
the part of '…may order the accused … to leave the court or conduct
the examination of witnesses' in Article 11 Section 6 of the Act
(hereinafter, the 'leaving the court provision') which allows the
presiding judge to order the accused to leave the court and conduct
the witness examination are to eliminate anything that can restrict
victim's testimony by effectively protecting informants, etc., in order to
ensure that citizens can voluntarily cooperate in criminal procedures
concerning specific crimes without reservation, thereby contributing to
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defending the society from crimes and facilitating fact finding
procedures. Therefore, the legislative purposes are legitimate and the
means to achieve the purposes are appropriate. Also, the Instant
Provisions also strike the balance between legal interests as the degree
to which fundamental rights are infringed cannot outweigh the public
interests to protect witnesses including informants concerning specific
crimes and to contribute to the finding of substantive facts, in that a
cross examination is still guaranteed for the accused by Article 161-2
of the Criminal Procedure Act even though a witness examination is
conducted after the accused leaves the court pursuant to the 'leaving
the court' provision; that the right to cross examination of the accused
is substantially guaranteed even after leaving the court as the defense
attorney can assist the accused to make a list of questions asked
before the cross examination; that the contents of witness examination
can be predicted as it is possible to review or copy the record written
by the investigation authority or the statement written by the witness
before the witness examination when the witness' personal information
is not disclosed and even when there are some testimonies beyond
expectations, the defense attorney can cross examine the witness after
having a discussion with the accused. Also, the principle of least
restrictive means is also not violated. Therefore, the right to fair trial
is not infringed.
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32. Imposition of Duties of Military Service only on Men
[22-2(B) KCCR 446, 2006Hun-Ma328, November 25, 2010]

In this case, in a vote of 6(denial): 2(unconstitutional): 1 (dismissal),
the Constitutional Court held that the complaint, where the
complainant requests the Court to have a constitutional review on the
first part of Article 3 Section 1 of the Military Service Act which
imposes the duties of military service only on men among the citizens
of the Republic of Korea, should be denied on the ground that the
because the provision does not infringe on the complainant's right to
equality by violating the rule against arbitrariness.

Background of the Case
Complainant, as a male born on August 13, 1981, applied for
KATUSA(Korean Augmentation Troops to the United States Army)
and received an email notice of military duty from the Military
Manpower Administration and then joined the KATUSA on March 13,
2006. On March 10, 2006, complainant filed this constitutional
complaint with the Constitutional Court (the "Court"). He claims that
the first part of Article 3 Section 1 (the "Instant Provision") and
Article 8 Section 1 of the Former Military Service Act when they
impose the duties of military service only on men infringe his right to
equality and therefore violate the Constitution. (The complainant has
completed his duty of active service since he filed this case with the
Court)

Provisions at Issue
The former Military Service Act (revised by Act No. 3696 on
December 31, 1983, before revised by Act No. 9754 on June 9, 2009)
Article 3 (Duties of Military Service)
(1) Any man who is a national of the Republic of Korea, shall
faithfully perform military service under the conditions as prescribed
by the Constitution of the Republic of Korea and this Act. Any
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woman may perform only active service by application.

Summary of Decision
In a vote of 6(denial): 2(unconstitutional): 1 (dismissal), the Court
declared that the Instant Provision should be denied for the following
reasons.
1. Majority Opinion (Denial)
A. Opinion(Denial) of Four Justices
(1) Standard of Review
It is evident that Article 3 Section 1 of the Military Service Act
(the "Instant Provision") imposes different military service based on
'gender' and therefore it would amount to discrimination because that
imposition is based on the reason prohibited in the second part of
Article 11 Section 1 of the Constitution. However, that second part of
Article 11 Section 1 of the Constitution focuses on the prohibition of
unreasonable discrimination and therefore it neither requires the
legislature to absolutely prohibit any discrimination described in that
Section nor always demands the Court to apply a strict scrutiny
standard of review.
Our Constitution has particular provisions of gender equality
protection for the important parts of people's activities including
'working woman' and 'marriage and family life' etc., the areas
necessary for a strict prohibition of unreasonable different treatment
based on sex (Article 32 Section 4 and Article 36 Section 1 of the
Constitution). And the Court has applied a strict scrutiny standard for
the cases requiring particular gender equality as the instances
mentioned above. However, the Instant Provision does not amount to
such cases. On the other hand, the individuals under those duties
cannot be deemed that they particularly sacrifice themselves for our
nation or public interests and therefore we do not find that the
imposition of those duties on men would seriously restrict on their
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basic rights related. Moreover, the legislature has wide latitude to
exercise its policy-making power in classifying those who are to be
subject to the draft. For the foregoing reasons, it is reasonable that, in
reviewing as to whether the Instant Provision infringes on the right to
equality, we should apply the relaxed standard of review under which
a statutory provision is unconstitutional only when it manifests a
patently arbitrary classification.
(2) Whether the complainant's right to equality is infringed on or
not
The legislation that only a man must have military duty and
therefore be subject to the physical examinations for conscription does
not appear to be excessively arbitrary because: men as a group are
physically better fit to be a combat soldier than women as a group
are; in reality, it is difficult for the government to have a system for
physical examination which is capable of comparing the people based
on each individual's physical ability; it would be demanding much that
even a woman of excellent physical ability is placed into a troop due
to menstruation, pregnancy, or childbirth. On the other hands, it can
hardly to be considered arbitrary when the compulsory military service
such as reserve service is not imposed on women because a person in
a reserve service or in a second militia service, as a person who
could be immediately arrayed into the troops in a national emergency
for a reserve military strength, is required to have a certain amount of
physical ability. The Instant Provision that chooses the person subject
to the draft based on his or her gender, consequently, does not violate
the rule against arbitrariness and therefore does not infringes on the
complainant's right to equality.
B. Concurring Opinion (Denial) of One Justices
The legislature has to make a sincere effort to improve the draft
system: the non-active military service shall be imposed only necessary
for the national defenses, the original purpose of military duty; the
citizens not having that military duty are required to support the
other's fulfillment of military duty. However, the legislature will
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exercise its broad policy-making power in setting forth the details.
C. Concurring Opinion (Denial) of Two Justices
The Instant Provision is about the imposition of the duty of national
defense, the duty of mandatory military service, and therefore this
Court's review on that provision does not need to deal with the
excessive infringement on basic rights. Rather, this Court is just
required to determine whether the imposition of that mandatory duty
has legitimate goal or whether the contents of that imposition are
reasonable and fair. In this regard the Instant Provision in its
imposition of basic duties on the citizens satisfies the requirements of
reasonableness and justification considering its aim to secure the best
combat capabilities for national defense, the problems which would be
caused if women become subject to the draft, the reality of national
security of Korea, and physical characteristics of women. Therefore,
the incidental infringement on basic rights caused by having duties of
military service shall be admitted.
2. Dissenting Opinion (Unconstitutional)
Although different treatments between men and women based on
their physical abilities are reasonable, the military service which is
directly relevant to physical conditions or capabilities are limited to
the active service, the full time reserve service, and the service of
on-the-ship reserve service. Moreover, in fulfilling their duties of those
who are in the replacement service or second militia service in peace
time, their physical conditions or physical capabilities are not
indispensible. Even in national emergency, physical abilities of men do
not appear to be an indispensible requirement for the duties to be
called to the military forces mobilization and the wartime labor
because those duties are just to obey the military operation orders or
cooperate with them. For these reasons, we conclude that the
imposition of national defense duties under the Instant Provision, when
it imposes such duties only on men without any institutional
framework to alleviate the unreasonableness of that imposition under
our current statutes, is arbitrary without any reasonable reasons and
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therefore is against the Constitution by infringing on the right to
equality of men.
3. Dissenting Opinion (Dismissal)
Even if the Court declares the Instant Provision to be
unconstitutional, it would not have any direct or material influence on
men including the complainant in the contents or scope of their
military service duties but only remove the benefits, the exemption
from military service duties, which women have received before. I,
accordingly, do not find that there is a possibility which the basic
right of the complainant, the right to equality, will be infringed by the
Instant Provision. Thus, the declaration of unconstitutionality of the
Instant Provision would bring either a remedy to such infringement or
legal effect in favor of the complainant as well as improvement of his
legal status. For these reasons, I conclude that the complaint over the
Instant Provision shall be dismissed due to lack of standing because
the requirements of self-relatedness or justiciable interest are not
satisfied.
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33. Limitation of Extending the Period of the Communication
-Restricting Measures
[22-2(B) KCCR 545, 2009Hun-Ka30, December 28, 2010]

In this case, the Constitutional Court decided that the part of
'extending the period of communication-restricting measures' with
regard to the electronic communication stated in Article 6 Section 7
of the Protection of Communication Secrets Act violated the principle
against excessive restriction and infringed the privacy of
communication, thus being incompatible with the Constitution, by a
vote of 6 (unconstitutional, including 2 dissenting opinions that oppose
the holding statement) : 3 (constitutional), reasoning that there are no
limitations on the entire period or entire numbers of times for
extending the period of the communication-restricting measure.

Background of the Case
The movants, who are the accused of the underlying case, were
detained and indicted for allegedly violating Article 6 (Infiltration and
Escape) and Article 7 (Praise and Incitement) of the National Security
Act. While the underlying case was pending at the requesting court,
the prosecutor of the underlying case applied for the submission of
emails, recorded telephone call, and the facsimile transcripts collected
by the investigation agency through the communication-restricting
measures as the convicting evidence. Against this application, stating
the
above
evidence
had
been
collected
through
the
communication-restricting measures that had been extended 14 times
during 30 months, the movants argued that the proviso of Article 6
Section 7 of the Communication Secrets Act (hereinafter, the "instant
provision") that allowed the unlimited extension of the period of
communication-restricting measures infringed their right to privacy and
privacy of communication, filing the motion to request for the
constitutional review of the Instant Provision. The requesting court
made this request for the adjudication on the constitutionality of the
instant provision, reasoning there are reasonable grounds to consider
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its unconstitutionality for the invasion of privacy and
communication. The subject matter of this case is as followed.

secret

Provisions at Issue
The Protection of Communication Secrets Act (revised by Act No.
6546 on December 29, 2001)
Article 6 (Procedures for Authorization of Communication-Restricting
Measures for Criminal Investigation)
(7) The period of communication-restricting measures shall not
exceed 2 months and in the event that the objective of the
communication-restricting measures is attained during the period, such
communication-restricting measures shall be immediately discontinued:
Provided, That if the requirement for permission under Article 5 (1)
are still valid, a request for extending the period of communicationrestricting measures pursuant to paragraph (1) and (2) may be filed,
within the limit of 2 months and such request shall be appended by
material establishing a prima facie case.

Summary of the Decision
1. Court Opinion of 6 Justices
In permitting the extension of the period of communicationrestricting measures, the investigation purpose would be sufficiently
achieved even if the entire period of extension or numbers of times of
such measures are limited or such measures are suspended when
suspicion is not proved during the extended period because it is
possible to apply for the additional communication-restricting measures.
Because the court's control over the abuse of extension on the
duration of communication-restricting measures is limited, the judicial
control on the permission for extending the period of communicationrestricting measures cannot prevent the excessive invasion on privacy
to communication. Therefore, the instant provision violates the
principle of the least restriction because the instant provision did not
establish the least standard to prevent the abuse of the permission of
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extending communication-restricting measures.
Suspects who had been intercepted by communication-restricting
measures could not defend their right to privacy because they did not
know whether they were intercepted or not. If there is no limitation
on the entire period or number of times of communication-restricting
measures, the Secrecy of private communication of the suspect, which
is not related to the criminal investigation, would be significantly
invaded, violating the principle of balance of interests. Therefore, the
instant provision violates the Constitution.
Nevertheless, in this case, if the Constitutional Court delivers the
decision of unconstitutional that nullifies the effects of the instant
provision, the legal vacuum may occur by nullifying the legal ground
to permit the extending of communication-restricting measures,
implying the reasonable communicant-restricting measures required for
investigation would not be permitted. Therefore, it would be desirable
to decide this instant provision shall be temporarily applicable despite
it is incompatible with the Constitution; and the Legislature shall
revise the instant provision until December 31, 2011.
2. Dissenting Opinion with regard to the Holding Statement of 2
Justices
The legal vacuum would not occur because additional
communication-restricting measures for the identical criminal offense
would be permitted when they are required for investigating even if
the legal ground of permission of extending such measures is decided
unconstitutional, losing its effects. Therefore the Constitutional Court
should deliver the decision of unconstitutional.
3. Concurring Opinion of 1 Justice
The interception of communication should accord with the warrant
issued by judges under due process because it invades the
fundamentals of right of privacy and privacy to communication
(Article 12 Section 3 of the Constitution). However, the Protection of
Communication Secrets Act broadly stipulated the scope of the crime
which may be subject to the interception of communication, allowing
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the interception for the investigation of crime stipulated by Article 5
of the Act. According to the Act, any notice with regard to the
interception of communication is not required unless the interception is
completed; no appeal procedure is provided for the subject of the
interception; and the entire period or numbers of times of the
interception is not limited on extending the interception. As a result,
the subject of the interception would be intercepted without
recognizing whether she is intercepted or not, being deprived of the
opportunity to appeal the permission of the interception. Therefore, the
current communication interception system violates Article 12 Section
3 of the Constitution that requires the search according to the due
process.
4. Dissenting Opinion of 3 Justices
Persistent investigation would be required in case of conspiracy of
felony, threat to national security, or organized mass crime, demanding
continuous communication-restricting measures to collect evidence.
However, the purpose of such investigation would not be achieved if
there are limits on the entire period or number of times of the period
of communication-restricting measures. In addition, the judicial control
is already set in place to prevent the abuse of communicationrestricting measures because the permission of the court is required for
extending
the
period
of
communication-restricting
measures.
Accordingly, the instant provision that does not limit the entire period
or number of times of communication-restricting measures with the
groundless presumption that the court does not thoroughly review the
motion to extend the communication-restricting measures in practice
would not violate the principle of the least restrictive means.
As long as each communication-restricting measure is approved by
the court's review on the elements of justifying the permission of
extending such measures, the restricted protection interests of privacy
to communication would not clearly overweigh the public interests of
crime investigation pursued by the instant provision, satisfying the
principle of balance of interests.
Therefore, the instant provision does not violate the Constitution.
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34. Restriction on Contribution of Political Funds related to
Organization
[22-2(B) KCCR 659, 2008Hun-Ba89, December 28, 2010]

In an opinion of 5(constitutional):3(incompatible with the Constitution):
1(unconstitutional), the Constitutional Court held constitutional Article
12 Section 2 of the former Political Fund Act which prevents anyone
from contributing political funds related to any corporation or
organization and Article 30 of the same Act which imposes criminal
sanction on violation of Article 12 Section 2, on the grounds that the
aforementioned provisions (hereinafter, the Instant Provisions) neither
violate the rule of clarity under the principle of nulla poena sine lege
nor infringe the freedom of political activity in violation of the
principle against excessive restriction.

Background of the Case
Petitioners were indicted for contributing illegal political funds,
collected from the members of the National Union of Media workers
under the name of supporting general election, to a candidate for
election to the National Assembly in violation of Article 12 Section 2
of the former Political Fund Act. While the litigation was pending, the
petitioners filed a motion to request for a constitutional review of the
Instant Provisions but the court denied the motion. Upon this, the
petitioners subsequently filed this constitutional complaint.

Provisions at Issue
Former Political Fund Act (Amended by Act No. 7191, March 12,
2004 but before wholly amended by Act No. 7682, August 4, 2005)
Article 12 (Restriction on Contributions) ② No one shall contribute
any political fund related to any corporation or any organization both
at home and abroad.
Article 30 (Offenses of Giving and Receiving Political Funds) ②
Anyone falling under any of the following subparagraphs shall be
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punished by imprisonment for not more than five years or by a fine
not exceeding ten million won:
5. One who has contributed or received political funds in violation
of the provisions of Article 12 (Restriction on Contribution) or Article
13 (Restrictions on Contributions Related to Specific Acts)

Summary of the Decision
1. Opinion of Constitutionality
(1) Considering the legislative purposes, historical backdrop and
structure of related provisions, the Instant Provisions do not fall into
the category of repetitious legislation of the provision 'prohibiting
political contribution from labor organizations' against which the
Constitutional Court held unconstitutional in 1999, because the Instant
Provisions do not have any intention at all to place discriminatory
restriction on labor organizations.
(2) 'Organization' in the Instant Provisions means 'a social unit of
people gathered on a continuous basis with collective goals or
common interests in which a systematic formation of opinion and
decision making is possible,' and 'fund related to organization' means a
fund that can be contributed in the name of an organization according
to the decision of the organization, and also includes a fund that is
collected and formed through an organization's own initiative under its
name, as well as assets as a basis of an organization's existence and
activity. Therefore, there is not enough basis to state that the
meanings of the words are vague.
(3) The Instant Provisions are legislated in order to prevent
distortion of democratic formation of opinions or infringement on
freedom of political speech of members of organization, which can be
caused by donating political fund from organization, and the Instant
Provisions can be considered as appropriate means to achieve the
legitimate legislative purpose. Meanwhile, as the Instant Provisions do
not prevent an organization from expressing its political opinion itself,
but simply control the way of using 'fund' which can be given from
an individual to an individual in an unbalanced way, they neither
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infringe the core of freedom of political expression nor violate the
principle of least restrictive means. Further, while the extent of
limitation imposed on the freedom of political expression of a person
or an organization does not exceed the acceptable scope, the public
interests to be achieved, such as prevention of plutocracy and breaking
the chain of collusive ties between politics and business, are very
important and huge, and therefore, the Instant Provisions do not fail to
strike balance between legal internets. Consequently, the Instant
Provisions cannot be considered as infringing upon the freedom of
political activity and the freedom of political expression in violation of
the rule against excessive restriction.
2. Concurring Opinion of One Justice
Although the Instant Provisions are repetitive legislation of the
provision prohibiting contribution of political funds by a labor
organization which had been declared unconstitutional(95Hun-Ma 154)
in terms of their infringement on the freedom of political expression,
etc. of a labor organization, they do not conflict with the binding
force of the decision of unconstitutionality because there exist special
reasons for justifying the exclusion of the binding force; the Instant
Provisions were legislated according to the changes in people's legal
confidence and the public outcry for the need of strong legislative
measures to root out the practice of giving illegal political funds in
the Presidential elections held after the decision of unconstitutionality
was rendered.
3. Opinion of Incompatibility with the Constitution by Three Justices
The Instant Provisions also apply to a political organization whose
purpose of association is to conduct political activity, which is a
fundamental infringement on political organization's freedom of
political activity and association. Further, although it is possible that
contribution of political funds by non-political organizations could
distort the process of democratic formation of opinions or tarnish
fairness in election, uniformly prohibiting contribution of political
funds without providing any institutional measure to prevent such side
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effects, even in the case where such contribution is necessary to
achieve an organization's purpose, cannot be regarded as appropriate
means. Also, overall restriction on contribution of political funds by
an organization, in the fear of the possibility that donation of political
funds by an organization can be done against the will of members of
the organization, cannot be considered as appropriate means to achieve
the legislative purposes because in some sense, contribution of political
fund by an organization should be considered as having gone through
its inner process of democratic formation of opinions. However, as the
Instant Provisions contain both constitutional and unconstitutional parts,
and distinguishing the two is a task of the National Assembly, it
would be appropriate to declare that the Instant Provisions are not
compatible with the Constitution and urge legislative revision.
4. Opinion of Unconstitutionality
The concept of "organization" in the Instant Provisions fails to
concretize the general understanding of the word, which is 'gathering
of multiple people on a continuous basis.' Moreover, the meaning of
'fund related to organization' is also hard to be clearly determined, and
the Instant Provisions do not provide any concrete and practical
standard against which funds related to organization and those not
related to it can be distinguished. Therefore, the Instant Provisions run
afoul of the Constitution, in violation of the rule of clarity under the
principle of nulla poena sine lege.
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35. Criminal Penalty on False Communication
[22-2(B) KCCR 684, 2008Hun-Ba157, 2009Hun-Ba88(Consolidated),
December 28, 2010]

This case is about the decision of unconstitutionality by 7
(unconstitutional) to 2(constitutional) on the Article 47(1) of the
Electrical Telecommunication Act ("instant provision") which penalizes
anybody who makes a false communication through the electric
telecommunications facilities and equipment with the intent to harm
the public interest.

Background of the Case
The petitioner in 2008Hun-Ba15 was charged with the violation of
"the Electric Telecommunication Act, Article 47(1)" by posting untrue
information on an internet site that a woman was raped by police
during the protest while the petitioner in 2009Hun-Ba88 was charged
with the same offense by posting the untrue statements on an internet
site that currency exchange was halted because the Korean foreign
reserve was drained and also that the Korean government ordered
seven major Korean banks and other major export companies to halt
dollar buying. Petitioners filed the motions for constitutional review of
the Instant Provision. After trial courts denied their petitions,
petitioners directly filed motions to review the constitutionality of the
Instant Provision with the Constitutional Court of Korea.

Provisions at Issue
The Electrical Telecommunication Act (amended into the Act 5291
on December 30, 1996)
The Article 47(penalty provision) (1):
"A person who has publicly made a false communication through
the electric telecommunication facilities and equipment with the intent
to harm the public interest shall be punished by imprisonment for not
more than five years or by a fine not exceeding fifty million won."
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Summary of the Decision
1. Summary of Majority Opinion
The instant provision is a restrictive legislation on the freedom of
expression with criminal penalties and, therefore, it is subject to the
rule of clarity on a strict level. While the instant provision prohibits
false communication with 'the intent to harm public interest,' the
"public interest" used here is such unclear and abstract that it seems
to be the rewriting of the constitutional provisions which prescribes
minimum conditions to restrict basic rights and the limitation of the
Constitution. Since the Instant Provision does not notify ordinary
citizens of what purpose of communication, among 'permitted
communications,' is prohibited, it is unconstitutional for violating the
rule of clarity stemming from the freedom of expression and the rule
of clarity embedded in the principle of nulla poena sine lege.
2. The concurring opinion of four Justices on the issue of violation
of the rule of clarity with respect to 'false communication.'
The legislative intent of the instant provision is to regulate
'communication with false pretense.' Yet, the issue on the meaning of
'false communication' arises as it has recently been applied to the case
involving communication with false information despite the instant
provision has not been quoted for forty years. The instant provision
opens a door to the broad interpretation and the application of a law
because it fails to materialize the legislative intent in its plain
language and in the legal structure with other related provisions.
Therefore, the instant provision does not satisfy the rule of clarity in
the principle of nulla poena sine lege because of its latent ambiguity
not only in 'intent to harm the public interest' but also in 'false
communication.'
3. The concurring opinion of five Justices on the issue of violation
of the rule against excessive restriction
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We cannot exclude a certain expression from the protection of the
freedom of expression because it contains certain contents. Therefore,
"expression of false communication" remains within the scope of
protection of the freedom of speech and the press under the Article
21 of the Constitution although it could be restricted under the Article
37(2) of the Constitution. Yet, the instant provision, by purporting to
regulate false communication with the 'intent to harm public interest,'
violates the rule against excessive restriction because it, due to its
ambiguous, abstract and overbroad nature, ends up regulating the
expressions which should not be regulated. Therefore, the instant
provision infringes the freedom of expression by violating the rule
against excessive restriction and thus is against the Constitution.
4. The dissenting opinion of two Justices
(1) The 'public interest' is 'the interest of all or the majority of
citizens who live in Korea and the interest of a state composed of
those citizens,' while 'intent to harm' the public interest includes the
case where the major intent of an act is for harming the public
interest. "False communication" is about 'the fact of which the
truthfulness can be verified objectively' and thus implies both the
communication with false contents and the communication with false
pretense. Therefore, its meaning is clear and not against the rule of
clarity in the principle of nulla poena sine lege.
(2) The legislative goal of the instant provision is justifiable as it
contributes to the development of democracy by preventing the
disturbance of public morality and social ethics and the disorder of
the public order. The stricter restriction should apply to the
communication with palpably false information because electric
telecommunication has the features such as: 1) the severe ramification
from the dissemination of false information, 2) difficulty to correct
false information by communication users in a swift manner and; 3)
the high social expense for lengthy discussion surrounding false
information. Further, the instant provision punishes only when an act
of transmission of false information through electric telecommunication
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facility is committed with the intent to 'harm the public interest.'
Therefore, the instant provision does not violate the rule of the least
restrictive means. Finally, as the restricted basic rights is the freedom
to disseminate palpably false information both from an objective and a
subjective perspective with the intent to harm the public interest, there
is no gross imbalance between the protected public interest by the
instant provision and the restricted basic right. Therefore, the instant
provision is not against the freedom of expression by violating the
rule against excessive restriction.
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□ Full Opinions
Title

Translator

1

Capital Punishment

C. J.

2

The Bioethics and Biosafety A ct Regarding
Embryo Research

Y.S.Y.

3

Challenging the Refusal to Allow Inspection or
Copying of Case-Related Documents

C.J.U.

4

Prohibition of Censorship and Article 18(1)(5) of
the Functional Health Foods Act

C.S.H.

5

Suspension from Duty of Heads of Local
Governments

C.J.U.

6

Imposition of Duties of Military Service only on
Men

C. J.

7

Criminal Penalty on False Communication

K.I.T.
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□ Summaries of Opinions
Title

Translator

1

Violation of Duty to Report under the Former
Occupational Safety and Health Act

Y.S.Y.

2

Capital Punishment

3

Real Name Verification of Internet News Site

C.S.H.

4

General Obstruction of Traffic

C.J.U.

5

Compulsory Attorney Representation in Constitutional
Complaint Procedure

C.S.H.

6

Deprivation of Parliamentary Membership due to
Imposition of a Fine on Accountant in Charge
of Election Campaign

Y.S.Y.

7

Interference with Business by force under the
Criminal Act

Y.S.Y.

8

Implementation of Qualifying Examinations for
Licensed Administrative Agents

C.J.U.

9

Landowners' Responsibility
Neglected Wastes

C.J.U.

10

The Bioethics and Biosafety Act Regarding
Embryo Research

Y.S.Y.

11

Reimbursement of Election Expense Based on
the Number of Votes Obtained by a Candidate

Y.S.Y.

12

Perusal or Duplication of Defaulters' List

C.S.H.

13

Denial of Wounded Veterans' Pension to Soldiers
Who Becomes Disabled After Retirement

C.J.U.

C. J.

for

Disposal
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Title

Translator

14

Prohibition of Conducting Election Campaign before the Campaign Period and its Exception

Y.S.Y.

15

Challenging the Refusal to Allow Inspection or
Copying of Case-Related Documents

C.J.U.

16

Short Exclusion Period of Right to Criminal
Compensation

C.S.H.

17

Prohibition of Unlicensed Medical Practice

C.J.U.

18

Claimant for Annulment of Bigamy

Y.S.Y.

19

Prohibition of Censorship and Article 18(1)(5) of
the Functional Health Foods Act

C.S.H.

20

Suspension from
Governments

C.J.U.

21

Providing Financial Transaction Information

22

Ban on
Officer

23

Legal Remedies for Offenders Arrested and
Detained Flagrante Delicto

C.J.U.

24

Competence Dispute between Gangnam-Gu, etc.
and the National Assembly Case

Y.S.Y.

25

Imposition of Expenses for the Excavation of
Cultural Heritage Case

Y.S.Y.

26

Standard for Inspection of Medical Care Claims
Billing Software

C.J.U.

Duty

Reappointment

of

Heads

of

of Dismissed
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Title

Translator

27

The Right to Criminal Compensation Case

C.S.H.

28

the Scope of National Police Officials Subject to
the Property Registration

C.S.H.

29

Inaction of the Speaker of National Assembly
after the Constitutional Court's Declaratory
Decision of Authority Infringement

C. J.

30

Mandatory
Review

31

Article 11 Section 2, Section 3 and Section 6
of the Act on Protection of Specific Crime
Informants, etc

Y.S.Y.

32

Imposition of Duties of Military Service only on
Men

C. J.

33

Limitation of Extending the Period
Communication-Restricting Measures

34

Restriction on Contribution of Political Funds related to Organization

Y.S.Y.

35

Criminal Penalty on False Communication

K.I.T.

Elements

of Detention

Legality

of

the
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